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ABSTRACT

This project proposes a Federal consistency review strategy for the Albemarle-Pamlico
(A/P) Estuarine Study, as required by Section 320(b)(7) of the Clean Water Act. The report
reviews several alternative strategies for implementing a Federal consistency review process.
The report also includes a list of Federal assistance programs, direct development activities, and
Federal permit and licensing activities which should be reviewed for consistency with the
Comprehensive Conservation and Management Plan (CCMP).

A Federal consistency review program encourages Federal agencies to cooperate in
implementing the CCMP. Through the review process, the A/P Management Conference can
scrutinize proposed Federal activities, identify potential conflicts with the CCMP, and negotiate
project modifications with the responsible Federal agency.

The proposed strategy resulted from an examination of existing Federal consistency
review programs coordinated by the N.C. Division of Coastal Management (DCM) and the State
Clearinghouse. The proposed strategy integrates the A/P Federal consistency program with the
DCM consistency review program. The strategy can be implemented by submitting the CCMP
to DCM for adoption into the North Carolina Coastal Management Program. DCM will be
responsible for determining consistency with the CCMP after the CCMP is incorporated into the
Coastal Management Program. An A/P reviewer (from the Management Conference or the A/P
program staff) may be added to the circulation list maintained by DCM. Alternatively, DCM
may acquire CCMP review responsibility if the A/P program is terminated following completion
of the CCMP.

This approach minimizes review duplication and maximizes the A/P Management
Conference’s authority to review and influence Federal activities. The A/P program gains the
ability to stop inconsistent Federal activities through integration with the DCM review process,
and also expands A/P review authority to include Federal issuance of licenses and permits.
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EXECUTIVE SUMMARY

This document proposes a Federal consistency review strategy for the Albemarle-Pamlico
(A/P) Estuarine Study, which satisfies Section 320(b)(7) of the Clean Water Act. The report also
includes a list of Federal assistance programs, direct development activities, and Federal permit
and licensing activities that should be considered in an A/P consistency review program.

A consistency review process encourages intergovernmental cooperation to minimize
adverse effects from Federal activities that could jeopardize the implementation of the
Comprehensive Conservation and Management Plan (CCMP). Such activities could include
channelization, dredging, highway construction, and sewage treatment plant construction.
Through the review process, the A/P Management Conference can scrutinize proposed Federal
activities and identify potential conflicts with the CCMP. The review process also enables the
Management Conference to comment on Federal programs which could enhance CCMP
implementation.

Research Triangle Institute (RTI) examined existing consistency review programs
coordinated by the North Carolina State Clearinghouse and the Division of Coastal Management
(DCM). Options for integrating an A/P reviewer into the existing review programs were
assessed. North Carolina’s NPS consistency review process was examined as a model for
designing an A/P consistency strategy. An independent A/P review process would duplicate
existing State programs and was not considered. The 401 Certification Program was also
eliminated from consideration because its limited scope (i.e., issuance of Federal licenses and

permits) and criteria (i.e., water quality standards) cannot accomodate an A/P consistency
program.

Section 320(b)(7) ties estuarine consistency programs to the requirements of Executive
Order (EO) 12372, "Intergovernmental Review of Federal Programs.” EO 12372 allows States
to review proposed Federal assistance applications and direct development plans. The EO
requires Federal agencies to inform States of their activities, but does not obligate the Federal
agencies to modify or suspend projects that raise State concerns. The Federal agencies may
accept the State recommendation, negotiate project modifications with the State, or explain in
detail why the State’s recommendation cannot be accepted.

In North Carolina, the State Clearinghouse implements EO 12372. The Clearinghouse
also coordinates the review of environmental impact documents submitted under the National
Environmental Policy Act (NEPA) and the North Carolina Environmental Policy Act (NCEPA).
The Clearinghouse receives plans for Federal assistance projects and direct development
projects. The plans are distributed to interested State agencies and local governments for review.
The Clearinghouse consolidates the comments from State and local reviewers into a State
Process Recommendation. The State Process Recommendation and any dissenting comments
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are forwarded to the Federal agency sponsoring the proposed activity. The Federal agency must
respond to the State Process Recommendation.

The A/P and Clearinghouse review programs can be integrated by designating an A/P
reviewer to receive notices of Federal activities from the Clearinghouse. The A/P Management
Conference (consisting of the Technical Committee, the Policy Committee, and the two Citizen's
Advisory Committees), would submit to the Clearinghouse a list of Federal project categories to
be reviewed for CCMP consistency. The A/P reviewer might consult with other State agency
reviewers (e.g., in the Division of Environmental Management) to determine consistency with
CCMP goals. The A/P comments would be submitted to the Clearinghouse and consolidated in
the State Process Recommendation, or submitted as a dissenting comment to the responsible
Federal agency.

DCM coordinates the Coastal Zone Management (CZM) Consistency Program. In
addition to Federal financial assistance and direct development activities, DCM is authorized to
review Federal licensing and permitting decisions and NEPA documents for consistency with the
North Carolina Coastal Management Program. The Coastal Management Program is a network
of State agency statutes aimed at enhancing coastal resources. DCM reviews consistency
determinations prepared by the Federal agency sponsoring a proposed activity, or private
applicants who must receive a Federal permit. DCM can confirm the submitted consistency
determination, request project modifications, or deny the consistency determination and halt the
project (unless the decision is overturned in a Federal appeal to the Secretary of Commerce).
The majority of DCM’s decisions are based upon mandatory and enforceable provisions of the
Coastal Management Program (e.g., potential violations of regulations or land use plans). DCM
relies upon other State agencies to provide technical information to document conflicts with the
water quality provisions in the Coastal Management Program.

The A/P and CZM consistency review programs can only be integrated by incorporating
the CCMP goals into the Coastal Management Program. The CCMP goals could be adopted as a
package into the Coastal Management Program exclusively for consistency review purposes.
This strategy would require approval by the National Oceanic and Atmospheric Administration,
but would not require approval by the North Carolina Coastal Resources Commission.
Alternatively, individual CCMP goals could be incorporated into local land use plans, or
introduced as new regulations by State agencies. However, these integration strategies require
approval by the Coastal Resources Commission, which could stall implementation. After
integrating the CCMP goals into the Coastal Management Program, DCM would route
consistency determinations to an A/P reviewer for input. If the A/P program is terminated, DCM
can take over responsibility for determining consistency with CCMP goals.

The A/P Management Conference should pursue integration with the DCM consistency

program. The Management Conference would have to: (1) designate an A/P reviewer, (2) ensure
that Federal program categories selected by the Management Conference are eligible for DCM
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review, and (3) establish the A/P reviewer on the circulation list for selected program categories.
If an A/P reviewer cannot be appointed, the Management Conference must educate DCM about
the CCMP goals to enable DCM to carry out the A/P consistency process.
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CONCLUSIONS AND RECOMMENDATIONS

The A/P consistency review process should be integrated into the existing CZM program
coordinated by DCM. The A/P program would maximize authority and jurisdiction by
interacting with the CZM consistency review program.

Integrating the A/P consistency review procedures into the CZM consistency program
would minimize review duplication. Many of the CCMP goals could overlap or
complement the goals of the Coastal Management Plan. DCM'’s broad jurisdiction could
also easily encompass the A/P study area.

The A/P program would gain the ability to stop inconsistent Federal activities through
integration with the CZM review process. In contrast, the Clearinghouse process would
provide authority to comment on Federal projects, but not to deny Federal activities.

Integration with the CZM review process would expand A/P review authority to include
Federal issuance of licenses and permits. License and permit decisions are not subject to
review under Section 320(b)(7) or the Clearinghouse process. The A/P program would
also gain easy access to NEPA documents circulated by DCM.

To integrate the A/P and CZM consistency programs, the goals of the CCMP must be
incorporated into the North Carolina Coastal Management Program. Adoption of the
CCMP goals into the Coastal Management Program for consistency purposes would
require approval by NOAA, but would not require approval by the North Carolina Coastal
Resources Commission. A Memorandum of Understanding between NOAA and EPA
encourages this approach and should ensure rapid approval by NOAA.

The Management Conference should draft specific CCMP goals and objectives. Under the
CZM consistency program, inconsistent positions on Federal activities are usually based
upon conflicts with specific regulations or land use plan provisions in the Coastal
Management Plan. The consistency review process is a futile exercise without specific
goals against which consistency can be assessed.

The A/P Management Conference should designate a Point of Contact to interact with
DCM. DCM would add the A/P contact to their circulation list of reviewers to receive
Federal proposals. If the A/P program is terminated, DCM staff would assume
responsibility for determining consistency with the CCMP goals.
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The Management Conference should finalize the inventory of Federal activities to be
reviewed for consistency with the CCMP. Some selected Federal programs would not be
subject to review by DCM. A Management Conference representative should meet with
DCM to negotiate additions to the list of Federal activities eligible for consistency reviews.

The Management Conference should establish consistency review criteria which consider
potential threats (and benefits) to the CCMP objectives. The specific criteria would
depend upon the content and format of the CCMP objectives. In general, the Management
Conference should determine project characteristics which are inconsistent with the CCMP
goals (e.g., filling of wetlands). Beneficial project characteristics should also be identified.

The A/P staff should develop consistency guidance for potential reviewers and Federal
agencies proposing projects in the A/P region. The guidance should explain the CCMP
goals and objectives and the consistency review criteria.

The Management Conference should explore other options for improving Federal
cooperation with CCMP implementation. Memoranda of Understanding should be pursued
with Federal agencies operating facilities (e.g., military installations) in the A/P region.
The CCMP cannot be effectively implemented without cooperative agreements with
Federal agencies.
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CHAPTER 1

INTRODUCTION

A. PURPOSE

This document presents alternative strategies for reviewing Federal activities for
consistency with the Albemarle-Pamlico Comprehensive Conservation and Management Plan
(CCMP). The Albemarle-Pamlico Management Conference will use this report to select a
Federal consistency review strategy in compliance with Section 320(b)(7) of the Clean Water Act
(CWA). This document also provides a preliminary list of Federal activities that could conflict
with or further the CCMP goals. The Management Conference will use this list to select Federal
activities subject to consistency review with the Albemarle-Pamlico CCMP.

B. BACKGROUND

Section 320 of the Clean Water Act, as amended in 1987, establishes the National
Estuarine Program (NEP) to identify, protect, and restore estuaries of national significance
(Appendix A). The Albemarle-Pamlico (A/P) estuarine system was designated an estuary of
national significance in 1987. A Management Conference made up of representatives from
Federal and State agencies, academic institutions, industries, and citizen groups was convened to
fulfill seven purposes outlined in Section 320(b). The A/P Management Conference consists of a
Policy Committee, a Technical Committee, an Albemarle Citizens’ Advisory Committee, and a
Pamlico Citizens' Advisory Committee. The primary purpose of the Management Conference is
to prepare a CCMP for the A/P system. The CCMP will recommend priority corrective actions
and compliance schedules to restore and maintain the ecological integrity of the estuary and to
protect designated uses.

In addition to requiring preparation of the CCMP, Section 32((b)(7) requires the
Management Conference to review Federal financial assistance programs and direct development
projects for consistency with the CCMP goals. In general, consistency reviews provide a role for
State and local agencies in the planning of Federal activities. Under Section 320(b)(7), the
Management Conference can identify conflicts between proposed Federal activities and State and
local programs, policies, and regulations that make up the CCMP. The review process
encourages intergovernmental cooperation to minimize inconsistent Federal activities that could
jeopardize the success of the CCMP. The review process can also identify proposed Federal
actions that can enhance CCMP implementation.



Effective implementation of the Albemarle-Pamlico CCMP depends upon a solid
consistency review process. Federal programs sponsor numerous activities throughout the A/P
region (e.g., channelization, dredging, sewage treatment plant construction, and military base
operations). These programs have multiple objectives that are likely to conflict with the goals
and policies of the CCMP. Through the consistency review process, the Management
Conference can recommend project modifications to minimize conflicts with the CCMP.

C. NEP CONSISTENCY GUIDELINES

Section 320(b)(7) specifies that the NEP review process be conducted in accordance with
the requirements of Executive Order (EQ) 12372, "Intergovernmental Review of Federal
Programs," (see Appendix B). EO 12372 allows States to review Federal assistance applications
and direct development plans (see Chapter 3 for a full discussion of EO 12372). The EO
requirements ensure Federal cooperation with State review programs. Essentially, the EOQ
requires the following:

¢ Federal agencies must notify States of proposed activities subject to EO review

e Prior to funding decisions, Federal agencies must allow State and local agencies to
comment on proposed activities in a State Process Recommendation

e Federal agencies must accommodate State concerns presented in the State Process
Recommendation, or explain their decision not to address State comments

Note that the EO does not obligate Federal agencies to modify or suspend projects that
raise State concerns. Federal agencies have the option to "accommodate or explain." Section
320(b)(7) does not endow the Management Conference with additional authority beyond the
requirements of EO 12372. Therefore, the Management Conference cannot force Federal
agencies to modify inconsistent projects through the EO requirements.

Section 320(b)(7) does provide additional jurisdiction to the Management Conference.
The NEP review may include all programs and projects listed in the Catalog of Federal Domestic
Assistance in addition to the programs and projects subject to EO 12372.

D. CONSISTENCY STRATEGIES

The requirements of Section 320(b)(7) can be satisfied by a number of strategies. The
plans discussed in this document incorporate CCMP consistency review with existing review
programs coordinated by the State Clearinghouse (Chapter 3) and the Division of Coastal
Management (Chapter 4). Chapter 5 profiles the Nonpoint Source Federal Consistency Review



Program, which provides a model for implementing the A/P consistency program.
Recommendations are presented in Chapter 6.

Two options are not discussed: (1) an independent CCMP review process, which would
duplicate existing intergovernmental review activities; and (2) coordination with the Section 401
Certification Program. Under Section 401 of the Clean Water Act, Federal agencies cannot
license or permit an activity until the State certifies that the proposed activity will not violate
State water quality standards. In North Carolina, the 401 Certification Program provides a
vehicle for the Division of Environmental Management (DEM) to comment on Section 404
permits to fill wetlands. Although DEM seldom denies 401 certification, the program enables
DEM to require modifications that minimize the acreage of wetlands impacted by proposed

projects.

The Section 401 Centification Program is too limited in its scope (i.e., Federal licenses
and permits) to serve as the basis for a consistency process. The 401 Program cannot provide
access to review Federal assistance programs or direct development projects, as mandated by

Section 320(b)(7). Due to these limitations, the 401 Program cannot accomodate the A/P
consistency program.

Further, the primary benefit from integration with the 401 Certification Program (access
to review issuance of Federal licenses and permits) can be obtained through integration with the
Coastal Zone Management consistency program. The Coastal Zone Management consistency
program also requires 401 Certification for applicable projects. Therefore, integration with the
Coastal Zone Management consistency program would indirectly integrate the A/P consistency
process with the 401 Centification Program. The A/P program can also interact directly in the
401 review process by submitting comments during the public comment period required for 401
certification of individual 404 permits.

The final selection of an A/P consistency review strategy will depend upon whether the
A/P study is terminated following completion of the CCMP. To date, the future of the
Management Conference and the A/P staff positions is uncertain. The Management Conference
will have to assign A/P review authority to other State agencies if the Management Conference
and the the A/P staff positions are eliminated.



CHAPTER 2

INVENTORY OF FEDERAL PROGRAMS

A. INTRODUCTION

The CWA states that "all Federal financial assistance programs and Federal development
projects” should be reviewed for consistency with the CCMP. Clearly, it is not possible or
necessary to address every Federal program with equal attention. One purpose of the
Management Conference is to identify Federal programs with the greatest potential to conflict
with or further the CCMP objectives.

This chapter presents a comprehensive list of Federal programs affecting the estuary and
a priority list of programs that deserve immediate attention. These preliminary lists are based
upon current expectations of CCMP goals and policies not yet drafted. The Management
Conference will need to review and refine the preliminary lists when the CCMP is finalized.

B. PROCEDURES FOR SELECTING FEDERAL PROGRAMS AND ACTIVITIES
B. 1. Sources

The Management Conference may select for review any Federal assistance program or
development project listed in the most recent Catalog of Federal Domestic Assistance that may
affect the purposes and objectives of the CCMP. Direct development activities are also eligible
for consistency review but are listed in other sources. To ensure a comprehensive inventory, the
preliminary lists were derived from multiple sources:

1.  The Catalog of Federal Domestic Assistance 1990

2. The N.C. Clearinghouse List of Federal Assistance and Direct Development
Projects Subject to EO 12372 Intergovernmental Review

3.  The list of Federal activities eligible for Coastal Zone Management consistency
review (maintained by the N.C. Division of Coastal Management)

4.  The list of Federal activities eligible for Section 319 NPS consistency review
(maintained by the N.C. Division of Environmental Management)



5. The Office of Marine and Estuarine Protection (OMEP) document, entitled Federal
Financial Assistance Programs: Targeting Programs Applicable to Coastal

Management

B. 2. Criteria for Program Selection

Criteria were developed to identify the Federal programs with significant potential to
affect the A/P system. The following general criteria were identified first:

e Program association with water quality problems in the A/P region (identified in the
A/P Source Document [NC DNRCD 1987] and the Trends Assessment [Copeland et
al. 1989])

e Typical "red flag" activities (e.g., hazardous waste handling, electrical utility siting)
* Program funding and prevalence in the A/P region
* Program or project size

Based upon the general criteria, and concerns expressed in the A/P Source Document,
program categories deserving particular attention were identified. Ideally, the selection criteria
would reflect the goals and purposes of the CCMP. The CCMP will not be drafted until 1991,
however, so criteria are based upon concerns depicted in the A/P Source Document. These
concems are expected to be addressed in the CCMP goals and policies. Program selection for
the comprehensive list focused on the following categories: (1) fishery programs, (2) agricultural
programs, and (3) development programs.

Fishery production, protection, and management programs. Declining fisheries are a
dominant concern in the A/P Source Document. Programs that address fishery problems through
education, research, or management planning will probably further the CCMP goals.

Agricultural programs. Agriculture, the largest industry in the A/P region, has been
implicated as a source of (1) nutrient loading, (2) increased freshwater peak flows into saline
nursery areas, (3) degradation of water bodies from sedimentation, and (4) bacterial
contamination in shellfish areas (Copeland et al. 1989). Federal assistance programs aimed at
stabilizing soil erosion, implementing Best Management Practices, and improving water
management on farms have potential to further the estuarine protection goals of the CCMP.
However, agricultural programs that encourage drainage and wetlands conversion projects may
conflict with the CCMP.

Development and infrastructure programs. Federal assistance for infrastructure (e.g.,
highway construction and wastewater treatment plant construction) directly and indirectly affects




estuarine health. Infrastructure indirectly affects water quality by directing growth of residential
and commercial development. These programs should be monitored for potential conflicts with
the overall CCMP goals of protecting estuarine productivity.

A subset of the comprehensive list, the priority list, includes Federal activities that
receive substantial funding and may have widespread effects. The priority list also includes
activities that have been identified previously in the A/P Source Document or the Trends
Assessment as sources of water quality problems (e.g., operations at the Cherry Point Marine Air
Station).

e FEDERAL ACTIVITIES THAT AFFECT THE CCMP GOALS AND
OBJECTIVES

The comprehensive inventory of Federal activities is divided into three categories:
(1) Federal assistance programs (see Table 1), (2) direct Federal projects and activities (see Table
2), and (3) Federal permit and license actions (see Table 3). Each table lists the entity with
existing authority to review each Federal program or activity (i.e., the State Clearinghouse, the
NPS program, the N.C. Division of Coastal Management program). The tables also identify
programs and activities that are not eligible for review under existing programs but are listed in
the Catalog of Federal Domestic Assistance and are eligible for review under Section 320(b)(7).
Table 4 lists Federal activities which are not eligible for review under the above criteria, but may
affect CCMP implementation. The priority inventory list is presented in Table 5.

In addition to the direct Federal activities listed in Table 2, the Management Conference
should consider a blanket request to review all Federal construction projects (over a specific
size), and land acquisition and disposal activities. DCM’s existing authority could provide a
model for an A/P blanket review request. Currently, DCM has authority to review all purchases,
sales, and leases of Federal real property above 20 acres in size (within the coastal zone), as well
as construction of major Federal facilities which disturb at least 20 acres or 60,000 square feet
(Wuenscher 1990).



Table 1. Federal Assistance Programs That Are Likely to Affect the CCMP Goals
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of the Interior Wildlife Sarvice
(DO1) 15.605 Sport Fish Restoration | » °
15.607 Environmental Conlaminants . .
15.611 Wildlife Restoration - . .
15612 Endangered Species Conservation . ®
National 15.904 Historic Preservation Grants-in-Aid - . .
Park Service
15.910 Mational Natural Landmarks Program ™ .
15.916 Outdoor Recreation = Acquisition, Development, and Planning . . . . .
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Department of 20.106 Airport Improvement Program ® ® -
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(DOT) 20.205 Highway Planning and Construction ® ® . -
20.500 Urban Mass Transportation Capital Improvemants Grants ® ™ ™ °
20.505 Urban Mass Transportation Technical Studies Grants ™ ™ ™ ®
{Demonstration Projects)
20,507 Urban Mass Transperation Capital and Operating Assistance ® . . .
Formula Grants
20.509 Public Transportation for Monurbanized Areas (Section 18) ® ® ®
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Table 2. Direct Federal Activities That Are Likely to Atfect the CCMP Goals

Real Proparty Acquisition and Disposal
Withdrawals of Public Domain Land for Military Use

Comprahansive Mastar Plans for Installations
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Dapartmant Forest Service Forest System Practices That Involve Direct Federal Development . .
(USDA)
Forast Plans - . .
Timber Activities/Sales . .
Transportation Plans/Road Construction ™ .
Recreation Davelopment - o | o
Chamical/Paesticida Usa - .
Hydrologic and Floedplain Modifications . o | o
Soil and Watershed Managemant - | ®
Woatlands Protection . .
Department National Marine Fisherias Management Plans ™ .
of Commarce Fisherias
(DOC)
Departmant Location, Design, and Acquisition of New or Expanded Delense ™ .
of Delense Installations
(DOD)
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Table 3. Federal Permit and License Programs That Are Likely to Affect the CCMP Goals

Fedoral On NC

Dapartmaent Sub-Agency Program Titla DCM List

Department Forest Service Timber Harvest Contracts and Permits

ol Agriculture

{USDA)

Department Army Corps of Engineers Permits Under Sections 10 and 11 of the River and Harbor Act .

of Defanse

(DOD) Ocean Dumping Parmits Under Section 103 of the Marine Prolection,
Research and Sanciuaries Act of 1972 -
Dredge and Fill Permits Under Section 404 of the Faderal Water Pollution -
Control Act of 1972

Department Federal Energy Permits for Construction and Operation of Interstate Gas Pipelines and .

of Energy Regulatory Commission Storage Facilities

(DOE)
Licanses for Construction and Operation ol Non-Fedaeral Hydroslectric Projects ™
and Associated Transmission Lines

Environmaental NPDES Parmits for Federal Facilities

Prataction

Agency Waivars for Compliance Under the Clean Air Act

(EPA)

Waivers for Compliance With Secondary Treatment Fequiremenis Undar the
Federal Water Pollution Control Act
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Table 3. (con.)

Federal On NC
Departmant Sub-Agency Program Title DCM List
Department Minerals Managemant Approvals of Oil and Natural Ga lina Ri - [
of the Interior Service - ¥ s Pipeline Rights-of-Way (in Federal wators) .
(DOY)

Minerals Managemant Permits Required for Off-Shore Drilling -

Sarvico
Nud-;;u Licenses for Siting, Construction, and Operation ol Nuclear Power Plants ™
Regulatory
Commission Licenses for Production, Transler, Import, and Export ol Fissionable Matarial

Licensas for Disposal ol Radioactive Waste

Dapartment of Coast Guard Permits Under Section 1503 of the Deapwatar Port Act .
Transportation
(DOT) Permits for Bridges, Causeways, and Pipalines Over Navigable Waters ®

Fadaral Highway
Administration

Contracts for Stormwater Managemant Projects That Accompany Faderal
Highway Projects
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Table 4. Listed Actlvities That Are Currently Exempt from Consistency Review Requirements

(DOT)

Fadaral Fedaral
Department Sub-Agency Activity
Dapartmant Forest Service Timber Harvest Contracts and Permits
of Agriculture
(USDA) Timber Activities/Sales
Depariment Transportation and Storage of Radioactive or Hazardous Wastes
ol Energy
(DOE)
Environmantal NPDES Permits for Federal Facilties
Protection
Agency Waivers for Compliance with the Clean Air Act

PA
o) Waivers for Compliance with Secondary Treatment Requiremants

Under the Federal Water Pollution Control Act

Nuclaar Licenses for Production, Transfer, Import, and Export of Fissionable Material
Ragulatory
Commission Licenses for Disposal of Nuclear Waste
Departmant Fedaral Highway Contracts for Stormwatar Management Projects thal Accompany Fedaral
of Transportation | Administration Highway Projects
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Table 5. Priority Inventory List of Federal Programs and Activities Likely to Confiict with the CCMP Goals

Program
Chation
Number In
Catalog of
Fedaral
Faderal Domestic
Department Sub-Agency Asslistance Program Title
Dapartment Farmars Homa 10.414 Resource Consarvation and Development Loans
of Agriculture Administration
(USDA) 10.418 Water and Waste Disposal Facilities for Rural
Communities
10.419 Watarshad Protection and Flood Prevention Loans
10.422 Business and Industrial Development Loans
10.423 Community Facilities Loans
10.424 Industrial Development Grants
Soil Conservation 10.901 Resources Conservation and Devalopment
Service
10.904 Watarshed Protection and Flood Pravention
Dapariment Economic 11.300 Economic Development - Granis and Loans for Public Works
?I Gur;im&roe Devalopmant and Davelopmaen Facilities (proposad for termination in FY 91)
11.301 Economic Davelopment — Business Development Assistance
(proposed for termination in FY 91)
Departmant Comps 12.100 Aquatic Plant Control
of Defanse of Engineers
(DOD) 1210 Beach Erosion Control Projects {Saction 103)
12.105 Protection of Essential Highway, Highway Bridge Approaches,
and Public Works (Section 14)
12.106 Flood Control Projects (Section 205)
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Table 5. (con.)

Program
Chiation
Number in
Catalog of
Faderal
Fedaral Domastic
Department Sub-Agency Asslstance Program Title
(DOD) (con.) Army Corps 12.107 Mavigation Projects (Section 107)
of Enginears
{con.) 12.108 Snagging and Clearing for Flood Control {Section 208)
12.109 Protection, Clearing, and Straightening Channels (Section 3)
NA Planning, Design, and Construction of Civilian Works Projects
NA Dredge and Fill Permits Under Section 404
NA Location, Design, and Acquisition of New or Expanded Delense
Installations
NA Withdrawals of Public Domain Land for Military Usae
NA Comprehensive Master Plans for Installations
MA Military Construction
NA Flood Plain Management
NA Pasticide Usa/Aquatic Plant Control
Departtment 81.065 Nuclear Wasta Disposal Siting
of Energy
{DOE) NA Transportation and Storage of Radioactive or Hazardous Wastes
Ernvironmantal 66.418 Construction Grants lor Wastewater Treatmert Works
Protection (proposed for termination in FY 91)
Agency
(EPA) 66.458 Capitalization Grants for State Revolving Funds
NA NPDES Permits for Federal Facilities

NA - Not Applicable




0¢

Table 5. (con.)

Program
Cltation
Number In
Catalog of
Federal
Federal Domestic
Department Sub-Agency Asslstance Program Title
Housing 14.174 Housing Davelopment Grants
and Urban
{[:_I"’L‘;E?Pm““t 14.218 Community Development Block Grants — Entittemant Grants
14.219 Community Developmeant Block Grants/Small Cities Program
Departmant Minerals Managemant NA Parmits Required for Off-Shora Drilling
ol the Sarvica
Interior
Nuclear MNA Licenses for Siting, Construction, and Operation of Nuclear
Regulatory Power Plants
Commission
Deapartmant 20.106 Airport Improvement Program
of Transportation
(DOT) 20.205 Highway Planning and Construction
20.509 Public Transportation for Nonurbanized Areas (Section 18)
NA Direct Highway Construction and Raconstruction Activitias

NA — Not Applicable



CHAPTER 3

STATE CLEARINGHOUSE INTERGOVERNMENTAL REVIEW

A. INTRODUCTION

The North Carolina State Clearinghouse in the Department of Administration coordinates
reviews of Federal activities by State and local agencies under EQ 12372 (Appendix B). The
Clearinghouse also coordinates reviews of environmental impact statements required under the
National Environmental Policy Act (NEPA) and the North Carolina Environmental Policy Act
(NCEPA). The general review process is described in Section B.2, followed by a discussion of
conditions for integrating A/P consistency reviews into Clearinghouse procedures.

B. EXECUTIVE ORDER 12372
B. 1. Jurisdiction and Authority

EO 12372 authorizes States to review most Federal assistance grants and direct
development activities for consistency with State policies, programs, and regulations. The
Executive Order, issued in 1982, does not allow the States to veto or deny Federal activities, but
requires Federal agencies to inform States of their activities. States must be allowed to comment
on Federal activities before proposed funding or direct development can proceed.

B. 2. Review Procedures

EOQO 12372 requires States to establish a single point of contact, the Clearinghouse, to
coordinate intergovernmental reviews. Figure | illustrates the review process. Federal agencies
(in the case of direct development projects) or applicants for Federal funds can initiate the review
process.

The Clearinghouse maintains a master list of Federal activities that are eligible for review
under EQ 12372. The master list is a composite of lists submitted by State agencies indicating

the Federal activities they wish to review. Each State agency may request additions or deletions
to the master list at any time.
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Applicant*

State Clearinghouse
(SC)

- -

Allected
State

Agency (Agencies)

Regional
Clearinghouse
(RC)

3B
e

[ -

Aflected
Municipal
and/for
County Government

3A

S R———

Other
Local Agencias
(Optional)

*Organization of individual seeking Federal financial assistance
or Fedaral agency propasing developmant acton.

Source, NC Department of Administration, 1987,

Fedaral
Funding
Agancy

Gaovarning
Board

1. Notice of Intent (NOI) 1o apply for
Federal funds submined to State
Clearinghouse (SC).

2 SC ransmits notice 1o allecled state
agencies and simulanecusly 1o Regional
Clearinghouse (RC).

3. RC forwards nolbice 1o chiel administratve
officer, or designee, of aflected local
govemnmeant(s) lor review,

3A. (Optional) Local governments may involve
other local agencies in the review process.

3B. (Optional) Goveming board of RC may
review regional (mult-jurisdictional)
prosecis. )

4 (Optional) Local | commants.,
# any, forwarded to RC within 20 days

5 RC retums local and regional comments,
it any, 1o SC.

6 (Optional) Stale agency commenits, il any,
bmmusc?ﬁmmm. =8

7. SC forwards recommendation [consensus
or differing views) lo lunding agency and
o applicant

Figure 1. North Carolina Intergovernmental Review Process

(Effective October 1, 1983).
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The Federal agencies determine which of their development projects or applicants for
financial assistance are on the Clearinghouse master list and are subject to intergovermmental
review. The Federal agencies (or applicants for Federal assistance) submit proposed project
descriptions and Notices of Intent (NOIs) to apply for Federal grants to the Clearinghouse.

Submitted projects are classified as "major" and "non-major" actions. State agencies are
notified of non-major projects in a weekly listing and allowed 20 days to request a review. If the
time limit elapses without comment, the non-major project review is terminated.

The central Clearinghouse distributes major project descriptions and NOIs to interested
State agencies and the appropriate Regional Clearinghouse. The Regional Clearinghouse
coordinates comments from local government officials on conflicts with local plans and
programs (e.g., zoning ordinances). Concurrently, State agencies comment on consistency with
individual programs and regulations (e.g., stormwater runoff regulations, 401 certification
program). Comments from agencies within the Department of Environment, Health, and Natural
Resources (DEHNR), are channeled through a single contact.

The cover sheet circulated with project descriptions and NOISs lists all the State agencies
reviewing the project and specifies the due date for comments to be returned to the
Clearinghouse. Most reviews are limited to a 30-day comment period, with a possible extension
if conflicts are identified. The entire review process cannot exceed 60 days. State agencies

forfeit the authority to comment on projects if the deadline is missed and an extension is not
requested.

The review process is intended to enhance project planning rather than deny projects.
Therefore, reviewers must justify adverse comments on proposed projects with specific reference
to:

e  State laws or local ordinances that will be violated
¢ Documented duplication of existing services
e Conflicts with adopted plans or policies

Alternative actions or project modifications should accompany negative comments. This
information encourages the Federal agencies or applicants to adapt project plans to improve
consistency with State programs.

The Clearinghouse identifies negative comments and notifies the applicant as soon as
possible. The Clearinghouse encourages direct negotiations between the Federal agency or
applicant and the State or local agency noting an inconsistency. Often, the Clearinghouse files

for an extension to allow the applicant to modify inconsistent projects before the State position is
finalized.
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Conflicts between two or more State or local agencies are resolved informally prior to
review termination. If the conflicts are resolved, the Clearinghouse issues a single statement, the
State Process Recommendation. Otherwise, dissenting comments are submitted with the overall
State position (N.C. Department of Administration 1983).

The Governor can appeal to the Secretary of the appropriate Federal Department if a
Federal project is found to be inconsistent with a State or local program and the responsible
Federal agency refuses to modify the project. However, this situation has never arisen in North
Carolina. Federal agencies have demonstrated a willingness to cooperate with the Clearinghouse
by either withdrawing or modifying inconsistent projects (Chrys Baggett, pers. comm., July 2,
1990).

. NEPA AND NCEPA REVIEW PROCEDURES

The National Environmental Policy Act of 1969 allows State and local agencies to
comment on the adequacy of Federal assessments of environmental impacts. Under NEPA,
Federal agencies must assess the environmental consequences of proposed projects. Section
1502.16(c) of NEPA requires environmental impact statements (EISs) to include a discussion of
potential conflicts between the proposed action and State and local land use plans, policies, and
controls.

Federal agencies submit NEPA documents (including EISs, environmental assessments,
findings of no significant impact, and negative declarations) to the Clearinghouse for distribution
to the appropriate State agencies and Regional Clearinghouse. The Clearinghouse employs the
same circulation and comment consolidation procedures adopted to implement EO 12372,
although time limits may vary depending upon the requirements of the submitting agency.
Reviewers may critique the assessment procedures selected by the Federal agency and comment
on potential environmental impacts that were not addressed in the NEPA document.

The North Carolina Environmental Policy Act (NCEPA) requires State agencies to assess
the potential environmental impacts from proposed projects that meet the following criteria (N.C.
Department of Administration 1987):

¢ Public funds are expended, and

e The project requires a State action to proceed (e.g., a grant, appropriation, permit, or
license), and

e The project potentially affects natural resources, public health and safety, natural
beauty, or historical or cultural elements of the State’s common heritage.
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The State agency performing the necessary State action is responsible for filing an EIS, or an
environmental assessment and a finding of no significant impact to the Clearinghouse. The
Clearinghouse also coordinates intergovernmental review of NCEPA environmental review
documents with EO 12372 procedures. However, the review process is limited to 15 to 30 days.

D. INTEGRATION STRATEGY

D. 1. General Strategy

The flow chart in Figure 2 illustrates a strategy for integrating CCMP consistency review
with State Clearinghouse procedures. The strategy consists of inserting an A/P contact into the
existing review structure. The A/P contact would receive notices of Federal activities in
categories selected by the Management Conference. The A/P contact might consult with other
agencies (e.g., Division of Environmental Management [DEM]), to evaluate consistency with
technical water quality issues addressed in the CCMP. However, the A/P contact would be
responsible for preparing a distinct statement of project consistency with the CCMP and
forwarding the statement to the Clearinghouse.

Potential conflicts between Federal activities and the CCMP goals should be reported to
the Clearinghouse at the earliest opportunity. The A/P contact would negotiate directly with the
responsible Federal agency to modify the inconsistent project. If the conflicts could not be
resolved, the State Clearinghouse would report the inconsistent finding to the Federal agency.

Alternatively, A/P review authority could be deferred to reviewers in DEHNR if the A/P
program is dissolved. Reviewers within DEHNR already comment on project impacts that are
likely to affect CCMP goals. For example, DEM’s Nonpoint Source Branch routinely comments
on secondary impacts of Farmers’ Home Administration water projects (see Chapter 5 for a
discussion of the Nonpoint Source Federal Consistency Review Program). However, additional
comments from an independent A/P reviewer would substantiate and strengthen concerns
expressed by DEHNR reviewers in the Clearinghouse process.

D. 2. Integration Requirements

Integrating the CCMP and Clearinghouse review procedures will depend upon
implementation of the following activities:

e The Management Conference must submit to the Clearinghouse a list of Federal
project categories to be reviewed for CCMP consistency. Initially, the
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Federal Activity
Proposal
Submitted to
Clearinghousa

l

Clearinghouse
Transmits
Proposal to
AP Contact

l

A/P Contact
Sends Commants
to Clearinghouse

AP Contact
Caonflicts Works Directly
Clearinghouse Resolved with Fedaral
Comments Agency
Commaeants
to Fedaral .
Agency
Fedearal Federal
Agencies
Explain <> — Decision
Decision
— Procedure

Fedaral
Agencies
Maodify or

Suspend Project

Figure 2. Strategy for Integrating Albemarle-Pamilco Consistency Review
with North Carolina Clearinghouse Procedures.
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The Clearinghouse master list may not include all of the programs selected by the
Management Conference for CCMP consistency review. However, the
Clearinghouse list can be expanded to include most Federal programs, and the
Clearinghouse is willing to accommodate the needs of the Management Conference.

e To maximize influence in the review process, the Management Conference should
designate an A/P contact to receive selected project proposals from the
Clearinghouse and relay CCMP consistency concerns to the Clearinghouse.
Designating an A/P contact could be a difficult task. It is unclear whether the A/P
estuarine project will be authorized to exist following completion of the CCMP, or
whether staffing levels will be sufficient to assume the A/P consistency review
responsibilities. Current staffing of the A/P estuarine project is limited to a Director,
an assistant, two secretaries, and a public coordinator.

e Alternatively, if the A/P program is dissolved and cannot appoint an A/P contact,
reviewers within DEHNR should be educated about the CCMP goals to fulfill the
consistency review requirements of Section 320(b)(7).

D. 3. Advantages of Integration

Integrating A/P consistency review procedures into the Clearinghouse process minimizes
review duplication and can be accomplished with relative ease. The State Clearinghouse is
designed to coordinate consistency reviews for numerous State programs and can easily expand
to accommodate new programs such as the CCMP consistency program. The circulation
structure already exists and the Clearinghouse is willing to add an A/P reviewer to the review
process. The Clearinghouse can add programs and projects to the master review list to
accommodate A/P review needs (and is willing to do so) (Chrys Baggett, pers. comm., July 2,
1990).

Integration with the Clearinghouse also enables the A/P Management Conference easy
access to NEPA and NCEPA reviews coordinated by the Clearinghouse, which are not explicitly
cited in Section 32((b)(7). Integration with the Clearinghouse would enhance access to review
State actions in addition to Federal activities.

D. 4. Disadvantages of Integration
The Management Conference sacrifices authority to the Clearinghouse by integrating A/P
consistency review with the Clearinghouse process. The A/P consistency determination is not

submitted directly to the Federal agency under the integration scenario. Instead, the
Clearinghouse has the authority to consolidate the A/P consistency determination with other
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State agency positions. Consolidation with comments from agencies such as the Department of
Agriculture, Department of Transportation, and the Department of Economic and Community
Development could dilute an inconsistent A/P determination.

Another disadvantage is that the Clearinghouse has limited authority to modify or halt
inconsistent projects. The Federal agencies do not have to accomodate State concerns channeled
through the Clearinghouse. Other options, such as integration with the Coastal Management
Program, can provide additional authority to the A/P Management Conference (see Chapter 4).

E. SUMMARY

The Clearinghouse provides an existing structure for obtaining notice of Federal activities
that might affect the A/P region. The consistency review process can readily accommodate the
addition of an A/P reviewer. However, other options (e.g., integration with the Coastal
Management Program discussed in Chapter 4) provide broader power to the Management
Conference to ensure consistency with the goals of the CCMP.



CHAPTER 4

THE COASTAL ZONE MANAGEMENT CONSISTENCY PROGRAM

A. PROGRAM DESCRIPTION

A. 1. Jurisdiction and Authority

The Federal Coastal Zone Management Act (CZMA) of 1972, as amended, authorizes
States to review virtually all Federal activities in the coastal region for consistency with approved
State Coastal Management Programs. Congress confirmed this broad authority in the 1990
reauthorization of the CZMA which reinstated the States’ power to review proposed Outer
Continental Shelf lease sales. The 1990 amendments clarify that all Federal agency activities
that affect natural resources, land uses, or water uses in the coastal zone are subject to

consistency requirements in Section 307(c)(1) of the CZMA , whether the Federal activity occurs
inside or outside of the coastal zone.

North Carolina’s approved Coastal Management Program is a network of rules,
programs, and policies implemented by numerous State and local agencies (e.g., DCM, DEM,
the Division of Marine Fisheries, and local land use commissions). These rules and policies are
defined in several documents:

¢ The North Carolina Coastal Area Management Act (CAMA)
® The onginal Coastal Management Program document of 1977
e The 1979 amendments to the Coastal Management Program document

®* Regulations in North Carolina Administrative Code Title 15 Chapter 7, Coastal
Management

* Local land use plans approved by the N.C. Coastal Resources Commission

DCM coordinates the entire Coastal Management Program, manages several key
components (including the CAMA permit program), and administers the CZM Federal
consistency review process. In contrast to the CAMA permit program, the Federal consistency
review process is independent of the North Carolina Coastal Resources Commission and has
jurisdiction beyond Areas of Environmental Concern within the twenty coastal counties. - The
CZM consistency review process can be applied to any Federal activity which may adversely
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affect the goals of the Coastal Management Program. DCM’s jurisdiction to review Federal
activities extends beyond the borders of North Carolina into Virginia.

The following activities may be reviewed for consistency with the Coastal Management
Program under the CZMA:

e  Federal activities and development projects that directly affect the coastal zone
e Federal assistance projects to State and local governments that affect the coastal zone

e Licenses and permits issued by Federal agencies to private applicants or State, local,
or other Federal agencies

e Federal grants, permits, licenses, and lease sales for Outer Continental Shelf
activities

The CZM program has the most extensive jurisdiction of the existing consistency
programs. The CZM program provides a key avenue for States to comment upon Outer
Continental Shelf activities and is an important mechanism for State review of 404 dredge and
fill permits issued by the U.S. Army Corps of Engineers. In contrast, EO 12372 does not
authorize the State Clearinghouse to review licenses and permits issued by Federal agencies.

The CZM program also has unique authority to require modifications or stop Federal
activities that are inconsistent with the Coastal Management Program. In contrast, EO 12372
does not authorize the State Clearinghouse to halt Federal activities that raise State concemns.

The Federal agencies are responsible for initiating consistency reviews, but the CZM
consistency review process is not voluntary. DCM can force a Federal agency to comply with
the consistency program even if the Federal agency believes the review is unnecessary.

A, 2. Review Procedures

Figure 3 illustrates the CZM consistency review process. DCM obtains notices of
Federal activities through two mechanisms. First, the Clearinghouse will forward NOIs and/or
project plans to DCM to evaluate if a CZM consistency review is required. DCM informs the
Clearinghouse if a CZM review is necessary, and the Clearinghouse relays the information to the
responsible Federal agency. The Federal agency must then prepare a consistency determination
and submit it to DCM for review. The majority of Federal assistance packages reviewed by
DCM are routed through the Clearinghouse.
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Alternatively, the Federal agencies may bypass the Clearinghouse and submit consistency
determinations directly to DCM. Regardless of which mechanism is pursued, the Federal
agencies prepare the initial consistency determination and a detailed project plan. DCM reviews
the adequacy of the consistency determinations prepared by the Federal agencies.

DCM distributes the Federal agency’s consistency determination and project plans to
various State agencies, local governments, and regional DCM staff for additional review. The
Coastal Management Program is really a network of State agency statutes and programs.
Therefore, each participating agency must review proposed Federal activities for consistency
with its own statutes and programs within the Coastal Management Program (Wuenscher 1990).
Proposed actions are circulated to the following agencies:

Division of Environmental Health
Division of Environmental Management
Division of Land Resources
Division of Marine Fisheries
Division of Parks and Recreation
Division of Water Resources
Wildlife Resources Commission
Outer Continental Shelf Office
Division of Archives and History
Division of Community Assistance
Department of Transportation
State Property Office

DCM can directly comment upon consistency with certain provisions of the Coastal
Management Program but must rely upon technical comments from other State agencies to
determine if biological and water quality provisions of the Coastal Management Program are
adequately addressed in the Federal agency’s consistency determination. For example, CAMA
has specific rules prohibiting degradation of primary nursery areas and violations of water
quality standards. DCM depends on the Division of Marine Fisheries to document potential
adverse effects on primary nursery areas and on the Division of Environmental Management to
comment on potential violations of water quality standards.

In most cases, reviewers justify inconsistent determinations with mandatory and
enforceable provisions in the Coastal Management Program. Recommendations and general
goals in the Coastal Management Program (e.g., protection of estuarine productivity) can be used
to justify an inconsistent determination, but the burden of proof is on the State to document the
potential conflict (e.g., loss of productivity). Potential violations of regulations, land use plans,
or other enforceable provisions provide the strongest argument for an inconsistent determination.
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Each category of Federal activity has a review schedule that must be strictly observed.
The time limits in Table 6 are initiated on the day the State receives notice of a project. DCM
must circulate the project, acquire comments from the other review agencies, and formulate a
consolidated position during the time period indicated in Table 6.

Table 6. Time Limits for Coastal Zone Management Consistency Reviews

Category Time Limit
Federal assistance projects 15-20 days
Direct Federal development projects 45 days
Federal licenses and permits 90 to 180 days

DCM consolidates the comments and either accepts, rejects, or requires modifications of
the Federal agency’s initial consistency determination. In contrast to the State Clearinghouse
review program, the CZM consistency review program can halt Federal activities or force the
Federal agency to negotiate project modifications if a consistency determination is found to be
inadequate. The Secretary of Commerce can reverse DCM’s decisions.

B. INTEGRATING CCMP GOALS

B. 1. Integration Strategies

The CCMP goals must be incorporated into the Coastal Management Program to
integrate the A/P and CZM consistency review programs. There are several options for
amending the Coastal Management Program to include the CCMP goals. The amendments do
not require approval by the N.C. Coastal Resources Commission unless individual goals are
incorporated into the N.C. Administrative Code in the Coastal Management Rules.

The simplest method is to adopt the entire set of CCMP goals as a component of the
Coastal Management Program (similar to the mechanism for adopting local land use plans into
the Coastal Management Program). This approach would require public notification and
approval by the National Oceanic and Atmospheric Administration (NOAA). Both the
Environmental Protection Agency (EPA) and NOAA encouraged this approach in a 1988
Memorandum of Agreement (Appendix C).
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The CCMP goals could also be integrated with local land use plans. For example, a
county with extensive wetlands could amend the local land use plan with a policy prohibiting
wetlands development. The amended land use plan would have to be approved by the N.C.
Coastal Resources Commission for incorporation into the Coastal Management Program.

Altemnatively, individual CCMP goals could be introduced as new regulations by DCM or
sponsored by another State agency, such as DEM. For example, State agencies could propose
amendments to CAMA which protect critical habitats. Existing CAMA protection of primary
nursery areas was introduced by the Division of Marine Fisheries. Regulatory revisions would
require approval by the N.C. Coastal Resources Commission.

The Management Conference could install an A/P reviewer on DCM’s distribution list to
receive notice of Federal activities under review. If the entire CCMP were adopted into the
Coastal Management Program, the A/P reviewer could review proposed Federal consistency
determinations for consistency with the CCMP, and submit comments to DCM. DCM would use
the A/P comments to make the overall CZM consistency decision. DCM could forward the A/P
comments to the Federal agency if they did not agree with DCM’s final consistency
determination.

Alternatively, the Management Conference might delegate the entire A/P consistency
review process to DCM. This may be the only acceptable option if the A/P study is terminated
following completion of the CCMP, and an A/P contact cannot be created. After the CCMP is
adopted into the Coastal Management Program, DCM will be required to consider the CCMP
goals when reviewing Federal activities for consistency. It may be desirable, but not essential to
have an independent A/P reviewer with special knowledge of the CCMP goals.

B. 2. Integration Requirements

Each proposed integration strategy involves amending the Coastal Management Program.
The CCMP can be adopted into the Coastal Management Program for consistency review
purposes without approval by the N.C. Coastal Resources Commission, as long as changes are
not proposed to the N.C. Administrative Code in the Coastal Management Rules. Federal
consistency is mandated by the CZMA and is not, strictly speaking, under the jurisdiction of the
N.C. Coastal Resources Commission. DCM must follow the NOAA requirements for amending
the Coastal Management Program, which require public notification and specific submission
procedures. NOAA has three weeks to determine if the submitted change is routine or requires
preparation of an Environmental Impact Statement. The submission of the CCMP should be
considered routine and receive automatic approval because the Memorandum of Agreement
between EPA and NOAA encourages adoption of the CCMP into the State’s Coastal
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Management Program. The entire process could be completed in several months (Jim
Wouenscher, pers. comm., January 31, 1991).

The key to effective integration with the CZM consistency program is enforceable and
specific CCMP goals. The Management Conference should draft clear CCMP goals and
objectives to strengthen consistency review options through the coastal zone program. Vague
goals (e.g., protecting fishery resources) cannot be enforced through the CZM consistency review
process.

B. 3. Advantages of Integration

Integrating with the CZM consistency process generates three clear advantages for the
A/P program:

® The A/P program gains the authority to stop inconsistent projects. In contrast,
integration with the State Clearinghouse process provides authority to comment but
not to deny Federal activities.

¢ The A/P program gains authority to review the issuance of Federal licenses and
permits for CCMP consistency review. Under Section 320(b)(7), only direct Federal
projects and financial assistance programs are subject to CCMP consistency review.
If the CCMP is incorporated into the Coastal Management Program, Federal license
and permit decisions are also eligible for CCMP consistency review.

®  Adoption of the CCMP into the Coastal Management Program automatically ensures
that Federal activities are reviewed for consistency with the CCMP goals. This

option enables the A/P consistency review process to continue after the A/P study is
terminated.

B. 4. Disadvantages of Integration

Integration with the CZM consistency review program excludes direct A/P participation
in the State Clearinghouse process. The A/P program acquires CZM authority to stop or modify
Federal projects if the A/P program becomes a part of the CZM consistency review program.
The A/P program loses CZM authority if it interacts directly with the State Clearinghouse (i.e.,
the Clearinghouse routes Federal proposals directly to an A/P reviewer).
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C. SUMMARY

The CZM consistency program has extensive geographic and programmatic jurisdiction
and the authority to stop projects found to be inconsistent with the North Carolina Coastal
Management Program. Integration with the CZM consistency program would also ensure that
A/P consistency review continues after dissolution of the A/P study. The CZMA restricts review
to determining consistency with specific policies in the Coastal Management Program.
Therefore, the A/P and CZM review processes could be integrated only by adopting the CCMP
goals into the Coastal Management Program. Integration would require public notice and
approval by NOAA, which could be completed in several months.
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CHAPTER 5

NONPOINT SOURCE CONSISTENCY REVIEW PROCESS

A. INTRODUCTION

This chapter presents North Carolina’s Nonpoint Source (NPS) consistency review
process as a model for designing the A/P consistency strategy. The NPS review process satisfies
consistency requirements very similar to those imposed on the A/P program by CWA Section
320(b)(7). The NPS review process also illustrates the mechanics of integrating a consistency
program with both the State Clearinghouse and the CZM consistency program.

B. PROGRAM DESCRIPTION
B.1. Jurisdiction and Authority

Section 319 of the CWA requires each State to develop a NPS Management Program
with a Federal consistency review component. Under Section 319(b)(2)(F), each State must
identify Federal activities to review for consistency with its NPS Management Program (see
Appendix D). Section 319(b)(2)(F) closely resembles Section 320(b)(7) which establishes the
NEP consistency requirement. As a result, both the NPS Management Program and the A/P
Study must develop strategies for reviewing Federal assistance programs and direct development
projects according to the procedures specified in EO 12372.

The EPA Office of Marine and Estuarine Protection recommends coordinating, rather
than integrating the NEP and NPS consistency processes because the goals of the CCMP may
differ from those of the State NPS Management Program. Although the CCMP and NPS
Management Program are likely to share common goals, the CCMP will probably include social
and ecological goals not included in the NPS Management Program, which concentrates on water
quality goals. Therefore, the A/P study should maintain a separate review of Federal activities
for consistency with the CCMP goals.

B.2. Review Procedures
The NPS Branch in DEM implements the North Carolina NPS Management Program.
The NPS Branch is pursuing integration with both the State Clearinghouse intergovernmental

review process and the CZM consistency review program managed by DCM. For over a year,
the NPS Branch has reviewed Federal activity proposals routed through the Clearinghouse.
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More recently, the NPS Branch submitted the NPS Management Program to DCM for
incorporation into the Coastal Management Program, which will enable the NPS Branch to
participate in the CZM consistency review program.

The NPS Branch submitted a list of Federal programs to the Clearinghouse to be
reviewed for consistency with the NPS Management Program. The NPS Branch also appointed
an NPS reviewer from their staff to interact with the Clearinghouse and the DEHNR consistency
coordinator, Melba McGhee. Consistency reviews occupy a small portion of the NPS reviewers
work load (Alan Clark, pers. comm., March 19, 1991).

The State Clearinghouse channels notice of proposed Federal activities to the NPS
reviewer through the DEHNR consistency coordinator. Financial assistance applications and
NEPA scoping documents comprise the majority of projects reviewed by the NPS contact. The
NPS reviewer analyzes the proposed activity for conflicts with the goals of the NPS Management
Program, paying close attention to potential adverse effects on water quality. The NPS reviewer
may discuss the proposed activity with other reviewers to gather additional information and
coordinate comments.

The NPS reviewer comments on secondary and cumulative effects of the proposed
activity. For example, the NPS reviewer may question how a community will treat the additional
waste load imposed by construction of a water supply expansion project funded by the Famers
Home Administration.

The DEHNR consistency coordinator receives the comments from the NPS contact,
identifies conflicts within the Department and assists in their resolution, generates a cover letter
for the Department comments, and forwards the comments to the Clearinghouse. The
Clearinghouse consolidates the DEHNR comments with comments from other State departments
into the State Process Recommendation. This document is forwarded to the responsible Federal
agency.

The NPS Branch has limited access to direct interaction with Federal agencies sponsoring
development activities. The NPS Branch must convince superior officials within DEM and
DEHNR to pursue negotiations with Federal agencies and support NPS Branch objections to a
proposed project. The Secretary of DEHNR must pursue negotiations with the responsible
Federal agency.

The NPS Branch also submitted the NPS Management Program to DCM for adoption
into the Coastal Management Program for consistency review purposes. DCM forwarded the
NPS Management Program to NOAA on April 10, 1991, and approval is expected in the near
future.
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= CONCLUSIONS DRAWN FROM NPS CONSISTENCY REVIEW EXPERIENCE
C.1. Clearinghouse Limitations

It is difficult to assess the effectiveness of the intergovernmental review process
conducted by the Clearinghouse because the commentors seldom receive feedback to their
comments. The lack of feedback is partially due to slow NEPA procedures. During the past year
and a half, the NPS Branch commented on approximately 30 NEPA scoping proposals, but none
of the scoping documents have been followed up by a formal Environmental Impact Statement or
Environmental Assessment. Therefore, the NPS Branch cannot determine if its comments were
addressed in the final NEPA documents.

The NPS Branch is satisfied with the routing procedures coordinated by the
Clearinghouse. However, the NPS Branch is pursuing integration with the CZM consistency
program to reinforce the influence of NPS Branch comments. Integration with the CZM
program will enable the NPS Branch to require modifications or halt inconsistent projects in the
coastal region. The NPS Branch has Statewide physical jurisdiction which exceeds CZM
Jurisdiction. Therefore, The NPS Branch will continue to interact with the Clearinghouse to
review Federal activities outside of the coastal region. Reviews routed through the
Clearinghouse will have less influence on Federal activities than those routed through DCM.

In contrast to the NPS Management Program, the A/P Study has similar jurisdiction as
the CZM consistency program (which extends beyond the 20 CAMA counties to include all
projects which could have an adverse impact on coastal resources). Therefore, the A/P study
does not need to interact with both the Clearinghouse and DCM. The A/P Study will maximize
its influence on Federal activities by integrating exclusively with the CZM consistency program.

The Clearinghouse represents a broader constituency of State agencies than the CZM
consistency program. The comments of the NPS Branch may be opposed by numerous State
agencies submitting comments to the Clearinghouse. In such circumstances, it may be difficult
to convince DEM officials and the Secretary of DEHNR to advocate the NPS Branch comments,
unless the comments address a major issue (e.g., omission of data in an Environmental Impact
Statement). Comments from the NPS Branch or the A/P reviewer are less likely to be opposed
by other reviewers within the CZM consistency program. DCM may also be more inclined to
advocate A/P comments because the CCMP goals will be incorporated into the Coastal
Management Program.
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CHAPTER 6

RECOMMENDATIONS FOR AN
A/P CONSISTENCY REVIEW PROGRAM

A. GENERAL STRATEGY RECOMMENDATION

The A/P Federal consistency program would maximize jurisdiction and authority by
integrating with the CZM consistency review program. Integration with the CZM program
would also ensure that an A/P consistency review process would continue even if the A/P Study
is terminated following completion of the CCMP. DCM could assume responsibility for
reviewing Federal activities for consistency with the CCMP goals after the CCMP is adopted
into the Coastal Management Program. This strategy would also encourage coodination with the
NPS consistency process which will be integrated with the CZM program in the near future.

Integration with the State Clearinghouse is not recommended because this strategy would
interfere with integration of the A/P and CZM programs. The A/P program would sacrifice the
authority of the CZMA consistency provisions if the A/P program were to interact directly with
the State Clearinghouse (Weunscher, pers. comm. January 31, 1991). Integration with the State
Clearinghouse would also require appointment of an A/P reviewer to prepare A/P comments and
submit them to the Clearinghouse. It might be impossible to appoint an A/P reviewer if the A/P
program is eliminated following CCMP development.

The overall strategy is presented in Figure 4, adapted from the sample strategy proposed
by the EPA Office of Marine and Estuarine Protection (OMEP 1990). This chapter describes the
tasks required to integrate the A/P and CZM consistency programs.

B. SPECIFIC PROGRAM RECOMMENDATIONS
B. 1. Develop Specific and Enforceable CCMP Objectives

The Management Conference should incorporate specific objectives into the CCMP.
Specific CCMP goals would provide stronger ammunition for DCM to reject proposed Federal
activities or require project modifications. DCM can reject Federal consistency determinations
primarily on the basis that mandatory land use provisions or enforceable regulations will be
violated by a proposed activity. It is more difficult to prove that general objectives and goals will
be violated by proposed Federal activities. The Management Conference should discuss CCMP
development with DCM in order to maximize effective language in the CCMP.
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B. 2. Submit the CCMP for Adoption into the Coastal Management Program

The Memorandum of Understanding between EPA and NOAA requires the Management
Conference to submit the CCMP to DCM for consistency review with the Coastal Management
Program. Following consistency approval, the Management Conference should submit the
CCMP for adoption into the Coastal Management Program. The incorporation should proceed
rapidly, assuming DCM would certify the CCMP as consistent with the Coastal Management
Program, DCM staff would fulfill the NOAA requirements for amending the Coastal
Management Program. DCM would file the required forms with NOAA and notify the public of
the proposed adoption of the CCMP into the Coastal Management Program. The entire process
could be completed in several months (James Wuenscher, pers. comm., January 31, 1991).

B. 3. Finalize Inventory of Federal Programs

The inventories of Federal programs presented in Chapter 2 will have to be revised after
the CCMP is completed. The preliminary inventories were compiled before the CCMP was
drafted and may not include all programs that will affect the final goals of the CCMP.

B. 4. Expand List of Federal Programs Subject to CZM Review

The Management Conference may wish to review Federal programs not currently
reviewed by DCM. The Management Conference should negotiate with DCM to incorporate all
programs on the final A/P inventory of Federal programs into the list of programs eligible for
CZM review. Currently, DCM is revising the list of Federal activities subject to CZM
consistency review, and is willing to expand the list to accomodate the A/P consistency review
process. (James Wuenscher, pers. comm., January 31, 1991).

B. 5. Establish Review Criteria

The Management Conference should develop criteria and guidelines for reviewing
Federal programs based upon the eventual goals, objectives, and policies of the CCMP. The
criteria should address (OMEP 1990):

e Potential threats to the specific CCMP objectives

e Priority environmental problems in the A/P region and their causes

¢ Specific geographic areas targeted in the CCMP (e.g., critical habitats, pristine areas,

degraded areas, recreational areas, and highly valued commercial areas)

42



¢ Potential effects from typical "red flag" activities and projects in the estuarine region
(e.g., hazardous waste disposal or destruction of critical habitats)

The review guidelines should address indirect effects and cumulative impacts resulting
from Federal activities as well as direct impacts. The NPS Branch in DEM should be consulted
for expertise in determining secondary impacts.

B. 6. Develop Guidance for Reviewers

The A/P staff should prepare a guidance document that summarizes the CCMP, the
consistency review procedures, and review criteria. The guidance should highlight major goals,
policies, programs, requirements, and targeted areas in the CCMP (OMEP 1990). The guidance
should be distributed to reviewers and Federal agencies managing programs selected for CCMP
consistency review.

B. 7. Designate a Point of Contact

The Management Conference should designate a Point of Contact to coordinate A/P
consistency review within the context of CZM review procedures. The A/P contact would
receive Federal project proposals from DCM, formulate the CCMP consistency position, and
forward it to DCM. The A/P contact might solicit technical information from other agencies
(e.g., DEM) while preparing the A/P consistency position.

The EPA Office of Marine and Estuarine Protection suggests that the A/P contact be a
member of the A/P estuarine program staff with expert knowledge of the CCMP goals.
However, current A/P staffing levels may be incapable of supporting a contact position, and A/P
staff positions may be eliminated following completion of the CCMP. Under these
circumstances, DCM staff could assume responsibility for the A/P consistency process after the

CCMP is adopted into the Coastal Management Program.
B. 8. Specify Mechanisms for Obtaining Federal Proposals

The A/P contact would obtain Federal proposals and assistance applications, Federal
permit and liscense proposals, and NEPA materials from DCM. The A/P contact would be added
to the existing circulation list maintained by DCM.
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B. 9. Establish Time Restrictions for Reviews

Review time restrictions would vary, depending upon the type of Federal activity under
review. Specific time restrictions should be negotiated with DCM. In general, DCM allows
reviewers 21 days to comment on direct development and Federal license activities.

B. 10. Design a Strategy for Resolving Conflicts

Consistency review programs are intended to enhance intergovernmental cooperation.
Prior to transmitting a negative recommendation, the Management Conference should negotiate
with Federal agencies to modify proposed actions that will conflict with the CCMP goals. The
following conflict resolution strategy is recommended by the EPA Office of Marine and
Estuarine Protection:

e The A/P reviewer notifies DCM of project conflicts with the Albemarle-Pamlico
CCMP

e DCM informs the responsible Federal agency of conflicts with the CCMP and
encourages negotiations

e Representatives of the Federal agency and the A/P Policy Committee, Technical
Committee, and Citizen's Advisory Committees meet to resolve conflicts

e If the conflicts are not resolved, formal comments are submitted to the responsible
Federal agency through DCM

¢ The Federal agency must respond to the State comments by modifying the project
plans, withdrawing the project, or explaining the reasons for not accommodating the
State’s concems (e.g., national security interests).

e If the Federal agency's response is unsatisfactory, the conflict is elevated to the EPA
Region IV Office. The Regional staff would negotiate the State’s position directly
with NOAA (which oversees the CZM consistency program).

The A/P contact should work closely with DCM to ensure that the Management
Conference’s concerns are represented in the final consistency determination.



Bf ADDITIONAL TASKS
C. 1. Investigate Federal Facility Operations

A comprehensive Federal consistency strategy should include a study of ongoing
operations at Federal facilities. Section 313 of the Clean Water Act requires any Federal entity
having jurisdiction over property and facilities, or engaged in any activity that may result in
water pollution, to comply with all State and local water pollution control requirements. States
may review Federal activities to ensure such compliance under the authority of EO 12088.
Office of Management and Budget Circular A-106 provides the mechanism for implementing the
State’s authority. However, in North Carolina, the A-106 process is not carried out by the State
but by the EPA Region IV Office.

Office of Management and Budget Circular A-106 requires Federal agencies to identify
facilities that are not in compliance with Federal, State, or local standards. Facilities not in
compliance must develop 5-year plans to correct standard violations reported by EPA or the
State. The plans are updated and reviewed biennially.

The Management Conference could gain access to review operations at Federal facilities
through the A-106 process. The EPA representative on the Management Conference could act as
liaison between the Management Conference and the EPA personnel in Region I'V who review
A-106 plans.

The Management Conference should identify Federal facilities in the A/P region where
operations might conflict with CCMP goals. (Note: this task is scheduled to be performed by

Research Triangle Institute as part of A/P Study 452, Evaluation of Federal Program Impacts, in
Fiscal Year 1991.)

C. 2. Develop Memoranda of Understanding (MOUs)

The Management Conference should encourage Federal agencies to commit to furthering
the CCMP goals in written memoranda of understanding (MOUs). MOUs result from
negotiation and are not mandatory. However, through negotiation, the Management Conference
may be able to influence operations at Federal facilities such as defense installations. MOUs can
include contingencies for future Federal assistance proposals and development projects (OMEP
1990). The goals of the CCMP could also be enhanced by MOUs committing Federal agencies
that operate conservation and education programs to focus on Management Conference concems
(e.g., the Agricultural Stabilization and Conservation Service).

Both the Chesapeake Bay and Puget Sound Estuarine Programs have pursued MOUs to
enhance implementation of their management plans. These MOUSs formalize remediation
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schedules at contaminated defense installations, as well as outline technical assistance to be
provided by cooperating Federal agencies (e.g., the U.S. Fish and Wildlife Service and the Soil
Conservation Service). Similar MOUs should be developed to address the concerns of the A/P
Management Conference.

D. SUMMARY

The A/P program will probably have to rely upon technical assistance from other
agencies (e.g., DEM, DCM, Division of Marine Fisheries) to determine consistency with the
CCMP goals. Therefore, the A/P Study must coordinate the development of Federal consistency
review criteria and policy statements with other relevant agencies, especially DEM and DCM.
Through cooperation, the A/P Study can enhance the existing review process by addressing areas
currently outside of DCM jurisdiction. The goals of the CCMP are also likely to complement the
NPS Management Program and strengthen the review comments prepared by the NPS Branch of
DEM. Ultimately, the success of the A/P Federal consistency review process depends upon
negotiation and coordination with DCM and DEM.
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APPENDIX A

SECTION 320 OF THE CLEAN WATER ACT
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ble water quality standards, and (i) the goals and require-
ments ofrflia Act;

(F) include recommendations of the Adminustrator con-
cerning future programs (including enforcemert programs)
for controlling pollution from nonpoint sources; and

(G) identify the activities and programs of departments,
agencies, and instrumentalities of the United States which
are inconsistent with the management programs submitted
by the States and recommend modifications so that such
activities and programs are consistent with and assist the
States in implementation of such management programs.

(n) SET ASIDE FOR ADMINISTRATIVE PERSONNEL —Not less than 3
percent of the funds appropriated pursuant to subsection (j) for any
fiscal shall be available to the Administrator to maintain per-
sonnel levels at the Environmental Protection Agency at levels
which are adequate to carry out this section in such year.

SEC. 320 NATIONAL ESTUARY PROGRAM.

(a) MANAGEMENT CONFERENCE.—

(1) NOMINATION OF ESTUARIES.—The Governor of any State
may nominate to the Administrator an estuary lying in whole
or in part within the State as an estuary of national signifi-
cance and request @ ma ment conference to develop a com-
prehensive management plan for the estuary. The nomination
shall document the for the conference, the likelihood of
s;ccm, and information relating to the factors in paragraph
(2).

(2) CONVENING OF CONFERENCE.—

(A) IN GENERAL.—In any case where the Administrator
determines, on his own initiative or upon nomination of a
State under paragraph (1), that the attainment or mainte-
nance of that water quality in an estuary which assures
protection of public water supplies and the protection and
pro tion of a balanced, iudifmaus population of shell-
fish, fish, and wildlife, and allows recreational activities,
in and on the water, requires the control of point and non-
point sources of pollution to supplement existing controls of
pollution in more than one State, the Administrator shal
select such estuary and convene a management
conference.

(B) PriOoRITY CONSIDERATION.—The Administrator shall

jve priority consideration under this section to Long
i:fand Sound, New York and Connecticut; Narragansett
Bay, Rhode Island; Buzzards Bay, Massachusetts; Puget
Sound, Washington; New York-New Jersey Harbor, New
York and New Jersey; Delaware Bay, Delaware and New
Jersey; Delaware Inland Bays, Delaware; Alberiarle Sound,
Nor:tz- Carclina; Sarasota Bay, Florida; San Francisco Bay,
California; and Galveston Bay, Texas. )

(3) BOUNDARY DISPUTE EXCEPTION.—In any case in which a
boundary between two States passes through an estuary and
such boundary is disputed and is the subject of an action in
any court, the Administrator shall not convene a management



conference with respect to such estuary before a final adjudica-
tion has been made of such dispute.

(b) Purposes oF CONFERENCE.—The purposes of any management
conference convened with respect to an estuary under this subsection
shall be to—

(1) assess trends in water quality, natural resources, and uses
of the estuary;

(2} collect, characterize, and assess data on toxics, nutrients,
and natural resources within the estuarine zone to identify the
causes of environmental problems;

($) develop the relationship between the :'r:f!ace loads and
point and nonpoint loadings of pollutants to the estuarine zone
and the potential uses of the zone, water quality, and natural
resources;

(4) develop a comprehensive conservation and management
plan that recommends priority corrective actions and compli-
ance schedules addressing point and nonpoint sources of pollu-
tion to restore and maintain the chemical physical and
biological integrity of the estuary, including restoration and
maintenance of water quality, a balanced indigenous popula-
tion of shellfish, fish and wildlife, and recreational activities
in the estuary, and assure that the designated uses of the estu-
ary are protected;

(5) develop plans for the coordinated implementation of the
plan by the States as well as Federal and local agencies partici-
pating in the conference;

(6) monitor the effectiveness of actions taken pursuant to the
plan; and

(7) review all Federal financial assistance rafmnu and Fed-
eral development prnégcra in accordance witf the requirements
z&mﬂuriu Order 12372, as in effect on September 17, 1983, to

termine whether such assistance program or project would be
consistent with and further the purposes and objectives of the
plan prepared under this section.

For purposes of paragraph (7), such programs and projects shall not
be limited to the assistance ms and development projects sub-
Jject to Executive Order 123;;. Eut may include any programs listed
in the most recent Catalog of Federal Domestic Assistance which
may have an effect on the purposes and objectives of the plan devel-
oped under this section.

(c) MemBErS oF CONFERENCE.—The members of a munagement
conference convened under this section shall include, at a mini-
mum, the Administrator and representatives of—

(1) each State and foreign nation located in whole or in part
in the estuarine zone of the estuary for which the conference is
convened;

(2) international, interstate, or regional agencies or entities
having jurisdiction over all or a significant part of the estuary;

(8) each interested Federal agency, as determined appropriate
by the Administrator;

(4) local governments having jurisdiction over any land or
water within the estuarine zone, as determined appropriate by
the Administrator; and



(5) affected industries, public and private educational institu.-
tions, and the general public, as determined cppropriate by the
Administrator.

(d) Urirization oF ExisTiNG Data.—In developing a conservation
and management plan under this section, the management confer-
ence shall survey and utilize existing reports, data, and studies re-
lating to the estuary that have been developed by or made available
to Federal, interstate, State, and local agencies.

fe) PErioD OF CONFERENCE.—A management conference convened
under this section shall be convened for a period not to exceed 3
years. Such canﬁemnu may be extended by the Administrator, and
if terminated after the initial period, may be reconvened by the Ad-
ministrator at any time thereafter, as may be necessary to meet the
requirements of this section.

(f) APPROVAL AND IMPLEMENTATION OF PLANS.—

(1) ApproOVAL.—Not later than 120 days after the completion
of a conservation and management plan and after pmuid?ng for
public review and comment, the Administrator shall approve
such plan if the plan meets the requirements of this section and
the affected Gouvernor or Governors concur.

(2) IMPLEMENTATION.— hpon approval of a conservation and
management plan under this section, such plan shall be imple-
mented. Funds authorized to be appropriated under titles II
and VI and section 319 of this Act may be used in accordance
with the applicable requirements of this Act to assist States
with the implementation of such plan.

(g) GRANTS.—

(1) Recipients.—The Administrator is authorized to make
grants to State, interstate, and regional water pollution control
agencies and entities, State coastal zone management agencies,
interstate agencies, other public or nonprofit private agencies,
institutions, organizations, and individuals.

(2) Purposes.—Grants under this subsection shall be made to
pay for assisting research, surveys, studies, and modeling and
otier technical work necessary for the development of a conser-
vation and management plan under this section.

(3) FEDERAL SHARE.—The amount of grants to any person (in-
cluding a State, interstate, or regional agency or entity) under
this subsection f}r a fiscal year shall not exceed 75 percent 3{
the costs of such research, survey, studies, and work and shall
be made on condition that the non-Federal share of such costs
are provided from non-Federal sources.

(h) GRANT REPORTING.—Any person (including a State, interstate,
or. regional .agency or entity) that receives a grant under subsection
() shall report to the Administrator not later than 18 months after
receipt of such grant and biennially thereafter on the progress being
mcu:z under this section.

(i) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to
be appropriated to the Administrator not to exceed 312,000,000 per
fiscal year for each of fiscal years 1987, 1988, 1989, 1990, and 1391

or—
3 (1) expenses related to the administration of management con-
ferences under this section, not to exceed 10 percent of the
amount appropriated under this subsection;



(2) making grants under subsection /g); and

(3) monitoring the implementation of a conservation and
management plan by the management conference or by the Ad-
ministrator, in any case in which the conference has been termi-
nated.

The Administrator shall provide up to 33,000,000 per fiscal year of
the sums authorized to be appropriated under this subsection to the
Administrator of the National Oceanic and Atmospheric Adminis-
tration to carry out subsection (j).

() RESEARCH.— _

(1) PRoGRAMS.—In order to determine the need to convene a
management conference under this section or at the request of
such @ management conference, the Administrator shall coordi-
nate and implement, through the National Marine Pollution
Program Office and the National Marine Fisheries Service of
the National Oceanic and Atmospheric Administration, as ap-
propriate, for one or more estuarine zones—

(A) a long-term program of trend assessment monitoring
measuring variations in pollutant concentrations, marine
ecology, and other physical or biological environmental pa-
rameters which may affect estuarine zones, to provide the
Administrator the capacity to determine the potential and
actual effects of alternative management strategies and
measures;

(B) a program of ecosystem assessment assisting in the de-
velopment of (i) baseline studies which determine the state
of estuarine zones and the effects of natural and anthropo-
fenic changes, and (ii) predictive models capable of trans-
ating information on specific discharges or general pollut-
ant loadings within estuarine zones into a set of probable
effects on such zones;

(C) a comprehensive water gquality sampling program for
the continuous monitoring of nutrients, chlorine, acid pre-
cipitation dissolved oxygen, and potentially toxic pollutants
(including organic chemicals and metals) in estuarine
zones, after consultation with interested State, local, inter-
state, or international agencies and review and ana?si.s of
all environmental sampling data presently collected from
estuarine zones, and

(D) a program of research to identify the movements of
nutrients, sediments and pollutants through estuarine
zones and the impact of nutrients, sediments, angdpoﬂut-
ants on water quality, the ecosystem, and designated or po-
tential uses of the estuarine zones.

(2) REporTs.—The Administrator, in cooperation with the
Administrator of the National Oceanic and Atmospheric Ad-
ministration, shall submit to the Congress no less often than bi-
ennially a comprehensive report on the activities authorized
under this subsection including—

(A) a listing of priority monitoring and research needs;

(B) an assessment of the state and health of the Nation's
estugrine zones, to the extent evaluat under this
subsection;



(C) a discussion of pollution problems and trends in pol-
lutant concentrations with a direct or indirect effect on
water quality, the ecosystem, and designated or potential
uses of each estuarine zone, lo the extent evaluated under
this subsection; and

(D) an evaluation of pollution abatement activities and
management measures so far implemented to determine the
degsree of improvement toward the objectives expressed in
subsection (bX}) of this section.

(k) DerFiniTiONS.—For purposes of this section, the terms ‘‘esty-
ary” and “estuarine zone" have the meanings such terms have in
section 104(nX4) of this Act, except that the term “estuarine zone''
shall also include associated aquatic ecosystems and those portions
of tributaries draining into the estuary up to the historic height of
migration of anadromous fish or the historic head of tidal influ-
ence, whichever is higher.

TITLE IV—PERMITS AND LICENSES

CERTIFICATION

Sec. 401. (aX1l) Any aﬁvpticant for a Federal license or permit to
conduct any activity including, but not limited to, the construction
or operation of facilities, which may result in any discharge into
the navigable waters, shall provide the licensing or permitting
agency a certification from the State in which the discharge origi-
nates or will originate, or, if appropriate, from the interstate water
pollution control agency having jurisdiction over the navigable
waters at the point where the discharge originates or will origi-
nate, that any such discharge will comply with the applicable pro-
visions of sections 301, 302, 303, 306, and 307 of this Act. In the
case of any such activity for which there is not an applicable efflu-
ent limitation or other limitation under sections 301(b) and 302,
and there is not an applicable standard under sections 306, and
307, the State shall so certify, except that any such certification
shall not be deemed to satisfy section 511(c) of this Act. Such State
or interstate agency shall establish procedures for public notice in
the case of all applications for certification by it and, to the extent
it deems appropriate, procedures for public hearings in connection
with specific applications. In any case where a State or interstate
agency has no authority to give such a certification, such certifica-
tion shall be from the Administrator. If the State, interstate
agency, or Administrator, as the case may be, fails or refuses to act
on a uest for certification, within a reasonable period of time
(which shall not exceed one year) after receipt of such request, the
certification requirements of this subsection shall be waived with
respect to such Federal application. No license or permit shall be
granted until the certification required by this section has been ob-
tained or has been waived as provided in the preceding sentence.
No license or permit shall be granted if certification has been
denied by the State, interstate agency, or the Administrator, as the
case may be. s " ; ;

(2) Upon receipt of such aprlicatmn_ and certification the licens-
ing or permitting agency shall immediately notify the Administra-
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Presidential Documents

Title 3—
The President

Executive Order 12372 of July 14, 1882

Intergovernmental Review of Federal Programs

By the suthority vested in me as President by the Constitution and laws of the
United States of America, Including Section 401[g) of the Intergovernmental
Cooperation Act of 19688 (42 U.5.C. 4231(a)) and Section 301 of Title 3 of the
United States Code, and in order to foster &n intergovernmental partnership
and a strengthened federalism by relying on State and local processes for the
State and local government coordinatlon and review of proposed Federal
financial assistance and direct Federal development, it is hereby ordered as
follows:

Section 1. Federal sgencies shall provide opportunities for consuliaticn by
elected officlals of those State and locs] governments thal would provide the
non-Federal funds for, or that would be directly affected by, proposed Federal
financial assistance or direct Federel development,

Sec. 2. To the extent the States, in consullation with local general purpose
governments, and local apecial purpose governments they consider appropri-
ate, develop their own processes or refine existing processes for State and
local elected officials to review and coordinsle proposed Feders] financial
essistance and direct Federal development, the Federal agencies shall, 1o the
extent permitted by law:

(a) Utilize the State ‘process to determlne official views of Statle and locsl
elected officials.

(b) Communicate with State and local elecled oificials as early in the program
planning cycle as is reasonably feasible to explain specific plans and actions.

(c) Make efforts to accommodate State and local elected officials’ concerns
with proposed Federal financlal assistance and direct Fedeial development
that are communicated through the designated State process. For those cases
where the concerns cannot be accommodated, Federal officials shall explain
the bases for their decision in & timely manner.

(d) Allow the States to simplify and consolidzte exisling Federally required
State plan submissions. Where State planning and budgeting systems are
sufficienl and where permitted by law, the substitulion of State plans for
Federally required State plans shall be encoursged by the agencies.

[e) Seek the coordination of views of alfected Siale and locsl elecled olficials
in one State with those of another State when proposed Federal flinuncial
assistance or direct Federal development has zn impsct on interstate metre
politan urban centers or other inlerslate areas. Exisling inlerstale mechanisms
that are redesignaled as parl of the State process may be used fur this

purpose.

() Support State and local governments by discouraging the reauthorization or
creztion of any planning organization which is Federully-funded. which haus a
Federally-prescribed membership, which is established for a limited purprse,
and which i3 not adequalely representslive of. or sccountalle 10, State e
local elected officials.

Sec. 3. (g) The Stale process reflerred 1o in Section 2 shall include those wihere
Stales delegale. in specific Inalances, to loca! elected officials the review,
coordinalion, and communication with Federal agencies.



30960 Federal Reglster [ Vol. 47, No. 137 [ Friday. July 18, 1882 | Presidential Documents

[FR Doc &3-19472
Filad 7-1 82 218 pm]
Billing o-de 21080

{b) At the discretion of the State and local elected officials, the Stale process
mey exclude certain Federal programs from review end comment.

Sec. 4. The Office of Management and Budget (OMB) shall maintain a list of
officlal State entities designated by the States to review and coerdinate
proposed Federal financtal assistance and direct Federal development. The
Office of Management and Budget shall disseminate such lists to the Federal
agencies.

Sec. 5. (a) Agencles shall propose rules and regulsticns governing the formula.
tion, evaluatlon, and review of proposed Federal finsncial essistance and
direct Federal development pursuant lo this Order, to be submilled to the
Office of Manegement and Budget for approval.

(b) The rules and regulations which result from the process indicated in
Section 5{s) above shall replace any current rules and regulations and become
effective April 30, 1983,

Sec. 8. The Dlrector of the Offlce of Management and Budget is authorized to
prescribe such rules and regulations, If any, as he deems appropriate for the
effective implementation and administration of this Order and the Inlergov.
ernmental Cooperation Act of 1988. The Director s =!so suthorized to exercise
the authority vested in the President by Section 401(a) of that Act [¢2 US.C.
4231(a)). in @ manner consistent with this Order.

Sec. 7. The Memorandum of November 8, 1688, is terminated (33 Fed. Reg.
16487, November 13, 1068). The Dlrector of the Office of Menagement and
Budget shall revoke OMB Circular A-85, which was issued pursuant 1o that
Memorandum. However, Pederal agencles shall continue to comply with the
rules and regulations {ssued pursuent to that Memorandum, including those
issued by the Office of Management and Budget, until new rules and regula-
tions have been lssued in accord with this Order.

Sec. B The Director of the Office of Management and Budget shall report 1o
the President within two years on Pederal agency compliance with this Order.
The views of State and local elected officials on their experiences with these
policies, along with any suggestions for improvement, will be included in the
Director’s report.

THE WHITE HOUSE,

July 14, 1982,
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UNITED STATES DEPARTMENT OF COMMERCE
Mational Oceanic and Atmospheric Administration
MATIONAL SCSaM SERVICE

=

\ Ty T ]
washingraa o o 131319

TO: Program H//Eger
FROM: James P Eurqess,ggnlef
Coastal Programs Division

SUBJECT: NOAA/EPA Agreement on the Natiocnal Estuary Program

DATE: September 13, 19588

Attached is a copy of the NOAA/EPA agreement on the Natiocnal
Estuary Program (NEP), recently signed by both Bill Evans, NOAA
Administrator and Lee Thcmas, EPA Administrator. This document,
the result cof considerable negotiaticn, reflects an effort to
tetter coordinate EPA activities in the NEPs with states'coastal
zone management programs. We believe it can greatly improve the
ability of czm program managers to help guide the NEPs, where

you believe it is appropriate. We want to avoid duplication of
effort, and to utilize the wealth of experience that coastal zcone
programs can offer. This agreement has been made with EPA
headquarters here in Washington, D.C. As such, it will guide the
efforts of the EPA regions as well. We will be working with you
and with EPA to ensure its speedy implementation.

Briefly, here is the essence of the NOAA/EPA agreement, as it
affects coastal zone management programs:

1. EPA will treat the EPA Administrator's approval of the CCMPs
as a direct Federal activity, directly affecting the cocastal
Zone.

2. EPA guidance will reflect that should any additional
estuaries be considered for nomination toc the NEP program,
existence of a federally approved czm program will be a
favorable criteria for approval.

3. To increase cooperation and to stress existing czm
mechanisms, NOAA will stress activities of the management
conferences convened under Section 320 of the Clean Water Act as
part of Section 312 evaluations.

4. EPA has also agreed that NOAA and EPA will encourage and/or
require that the CCMPs be submitted for incorporation into the
czm program, as appropriate. 1In effect, this means that
whatever plans, laws, regulations or policies arise from the NEP
must be approved by the state czm program. This should assure
czm programs an opportunity for early involvement in the NEPs.

-

£ @\1
£
"1___. - }'



CZM/NEP program efforts are aimed at encouraging state
initiative and implementation through guidance and
cooperative planning -- not unilateral Federal
regulation or direction.

Mechanisms will be put in place to ensure that
Management Conferences convened under the NEP will be
cocrdinated with applicable State CZM planning
processes and administration of CZM plans. Similarly,
CZM program reviews and grant decisions will seek
opportunities to coordinate activities where Management
Conferences have been convened, or where cbjectives of

the national demonstration program have been defined,
under the NEP.



THE COASTAL ZONE MANAGEMENT PROGRAM
AND THE NATIONAL ESTUARY FROGRAM

In order to avoid duplication of effort, unnecessary
expenditures of Federal funds, and the development of conflicting
regulatory mechanisms, involving the Cocastal Zone Management
Program (CZMP) and the National Estuary Program (NEP), the
enclosed coordination paper, which we endorse, has been prepared
to address NOAA and EPA responsibilities.

This paper serves as guidance to NOAA and EPA program managers in
carrying out their respective responsibilities under these two
programs. Steps will be undertaken to begin implemen-

tation of the specific actions called for under Secticn V,
including the establishment of a mechanism at the naticnal level
for coordination and oversight of individual estuary programs

under the NEP and to ensure continued integration of the NEP and
CZMP.

Coordination of NOAA and EPA activities related to this
agreement will be handled by John J. Carey, Deputy Assistant
Administrator, NOAA, National Ocean Service and Tudor T. Davies,
Director, Office of Marine and Estuarine Protecticn, EFA.

Enclosure
., Sp—
iam E. Evans Leé M. Thomas
Under Secretary for Administrator
Oceans and Atmosphere Environmental Protection
Departument of Commerce Agency

DATE DATE .O-‘v:f‘: 1::’_ 148e



THE COASTAL ZONE MANAGEMENT PROGRAM
AND THE NATICNAL ESTUARY PROGRAM

[

GOALS OF THE TWO PROGRAMS

The Coastal Zone Mapnagement Act (CIMA) was enacted by
Congress to create a comprehensive management umbrella for the
beneficial use, protection, and development of the rescurces of
the nation's cocastal zone. Coastal management was ccncelved as
a veluntary program that States would undertake in partnership
with the Federal government. To achieve comprehensive management
of coastal resocurces, States wishing to participate were
required to develop programs that addressed protection of coastal
development in cocastal areas to aveoid leoss of life and propercty,
priority consideration of water dependent uses, improved access
to and enjoyment of the cocastal zone, conservation and management
gf living marine resocurces, and increased coordination of
governmental activities. Wetlands and water gquality in estuaries
are important elements of State coastal management programs.

States are required to weigh the cconcerns of different
levels of government, variocus interest groups, and the general
public in both the develcpment and implementaticn of ccastal
management programs. There are 29 approved State CIM programs.
Cocastal zone programs encompass, through the application of
program policies, interagency and Federal coordination and a
wide range of management issues throughout the State's entire
coastal zcone.

The National Estuarv Program (NEP) was established in the
Water Quality Act of 1987 to develop and implement plans to
protect the integrity of nationally significant estuaries
threatened by pollution, development or overuse. In some
estuaries, the water pollution control requirements have been
shown to be inadequate to protect the environment from
degradation. The main direction of the NEP is to strengthen
these requirements.

Some natiocnally significant estuaries will be selected for
inclusion in the program. In the estuaries selected, the
participants of a Management Conference are responsible for
defining the environmental problems, investigating and
determining the causes of system-wide problems, and developing
and implementing plans of action to address the problems.

Sources of point and non-point pollution are the focus, although
the management of living resources, water resources, and land use
in the watershed may alsc be identified causes of sonme
environmental problems.

The conference membership consists of representatives of
EPA, each affected State and foreign nation, international,
interstate, or regional agencies, each interested Federal agency,
local governments, affected industries, public and private
educational institutiocns, and the general public.



II. A _MUTUAL GOAL

Although the CIMA is broader in scope, both the NEP and CZIMA
are focused on the protection of coastal resocurces and share a
common environmental goal; to maintain and enhance or protect the
health of the nation's coastal rescurces. In achieving this goal
both EPA's and NOAA's procgrams seek to ensure that population

growth and corresponding development occurs in an envircnmentally
sound manner.

II1. 8] E OF: c

- Both NEP and CIM are dependent on the political will
and institutions of State and local government to take
action. These Federal programs depend on the
establishment and implementation of effective prograns
through State and leocal government.

- Both NEP and CZIM have a strong orientation for public
education, awareness and involvement.

- Both NEP and CZM programs require the development of
comprehensive plans but also have a strong action
orientation.

- Both NEP and CIM are designed to comprehensively
address pollution abatement, living resocurces, and
land and water resource management.

Iv. I00LS

There are several distinct tools available within the two

programs to integrate these programs and work toward the same
environmental goal:

- A NEP Management Conference is convened under Section
320 of the Clean Water Act to provide a forum for
consensus building and problem seolving.

- A iv i ement
(CCMP) is developed by the Management Conference. The
plan specifies goals and cbjectives for restoring and
maintaining the estuary, and identifies actions,
schedules and resources to meet the goals.

= A Special Area Management Plan is developed by CIM
States which create a comprehensive program providing
special protection for a designated geographic area.

- A CIM Section 312 evalyation is a biennial review of a
CZM program which recommends future actions.

= Section 307(c) (1) of the CZMA requires Federal agencies
conducting or supporting activities directly affecting



<

;

'[

the gnastal Zone to do so in a manner which is
consistent, to the maximum extent practicable, with

Federally-approved State cocastal zone management
programs.

e A CZM implementation grant is made to States with
approved CIZIMPs requiring "significant improvements"
ensured in part by Section 312 evaluations.

- A CIM Section J09 grant is a competitive grant to
States to integrate coastal programs and solve prcblems
in Coastal Zones affecting more than cone State.

o] cZ

To the extent permitted by law, States will be required to
submit CCMPs develcped under the NEP for incorporation into
approved Statae CIM programs after approval by the
Governeor(s) and the EPA Administrator. CIZIMA Section 312
biennial evaluations will be used to ensure compliance.

CIMA Section 312 biennial evaluations will stress activities
identified by Management Conferences convened under the NEP,
including activities outlined in a CCMP, or activities to
support the overall cbjectives of the naticnal demonstration
program as defined under the NEP. As appropriate, an EPA

representative would be invited to participate on the
evaluations.

CZM guidance governing the allocation of Section 309 grants
for interstate coastal waters will give priority
consideration to interstate estuaries and seek opportunities
to coordinate activities where Management Conferences have
been convened under the NEP.

NOAA will provide scientific support and technical
assistance to EPA for the development of national guidance
on the management of pollution abatement and control ‘
programs to better address the survival and health of living
estuarine and marine resources.

CCMPs developed under the NEP will voluntarily, as a matter
of policy, be submitted for review under the Federal
consistency provisions of Section 307(c) (1) of the Coastal
Zone Management Act of 1972, as amended.



NEP gquidance and/or regulations will provide that CCMPs
should be incorporated into approved CZMPs and will stress
the use of existing CZMA tools, including the designaticn cf
areas of special concern and public participation and
education programs, for implementation activities identified
by the Management Conference.

Decision criteria for the selection of new estuaries for the
National Estuary Program will include the existence of
federally approved CIMPs.

In order to facilitate the development of CCMPs such that
they are consistent, to the maximum extent practicable with
the state CZMPs, NEP guidance and/or regqulations will
require a state coastal zone management liaison to
participate on the management committee of the conferences

convened pursuant to the NEP and in the development of the
CCMP.

EPA/NO int Activities

VI.

NOAA and EPA will jointly sponsor a national workshcp for
estuary and ccastal zone management program staff,
headquarters, regicnal, and state participants, to further
explore avenues and mechanisms for cocordination between and

integration of these programs at the national, regional and
state level.

NOAA and EPA will conduct, where appropriate, joint reviews
of state programs to facilitate the coordination of the
Management Conference with state CZM programs, sharing of
information sources, and the use of existing CIZIM tcols to
solve problems.

EPA/OMEP and NOAA/OCEM will establish a mechanism at the
national level for coordination and oversight of individual
estuary programs under the NEP and to ensure continued
integration of the NEP and CIMP.

SUMMARY AND CONCLUSIONS

1. The National Estuary Program and Coastal Zone

Management Program are being coordinated between NOAA
and EPA.

2. The CZMA provides the broad umbrella for state
management actions in the entire coastal zone; the NEP
focuses on estuaries and supports the overall
achievement of CZIMA goals.

3. NEP is a demonstration program to show how
Federal/State/local agencies can develop effective
programs for dealing with environmental precblens.



§, EPA guidance will require that a state coastal zone
management liaison must be a member of the NEP management

committee.

6. NOAA's guidance on Section 309 grants will be revised to
reflect that priority consideration will be given to:

a) interstate estuaries where Management Conferences have been
convened under the National Estuary program or; b) interstate
projects where the knowledge and experience learned under the NEP
will be expanded to additional estuaries.
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Sec.

319. Nonpeint Source Management Programs.

[Sec. 319 added by PL 100-4)

(a})

(b)

State Assessment Reports. --

(1) Contents -- The Governor of each State shall, after notice
and opportunity fer public comment, prepate and submit to the
Administrator for appreval. a reporr which --

{A) identifies those navigable waters within the State
which, without additional action te contrel mnonpoint sources

of pollution, cannot reasonably be expected to atfainm or
maintain applicable water gquality standards or the goals and
requirements of this Act;

(B} identifies those categeries and subcartegories of
nonpoint sources or, where appropriate, particular nonpeint
sources which add significant pollution te each portion of
the navigable wacers identified under subparagraph (A} in
amounts which contribute te such portion not meeting such
water quality standards or such geals and requirementcs;

(C) describes the process, including intergevernmental
cocrdination and public participation, for identifying best
management practices and measures te eontrol each category
and subcategory of nonpoint sources and, where appropriate,
particular nonpoint sources identified wunder subparagraph
(B) and to reduce, to the maximum extent practicable, the
level of pollution resulting frem such category,
subcategory, or source; and

{D) identifies and describes S5tate and local programs for
controlling pollution added from nonpeint sources to, and
improving the quality of, each such portion of the navigable
waters, including but not limited to those programs which
are receiving Federal assistance under subsections (h) and
{L}).

(2} Informatien Used in Preparation. -- In developing the
repert required by this section, the Stace (A) may rely upen
information developed pursuant to sections 208, 303{e), 304(f),
305(b), and 314, and other information as appropriate, and (B)
may wutilize appropriate elements of the waste treatment
management plans developed pursuant to sections 208(b) and 303,
te the extent such elements are consistent with and fulfill che
requirements of this section.

State MHanagement Programs, --

(1) In General. -- The Govermor of each S5State, for that State
or in combination with adjacent States, shall, after notice and
opportunity for public comment, prepare and subaict te the
Administrator for approval a management program which such State
proposes to implement in the first four fiscal years bepinning
afrer the date of subpission of such management program for
contrelling pellution added from neonpoint sources to the
navigable waters within the State and improving the qualicy of
such waters.

{2) Specific Contents. -- Each management prograam proposed for
implementation under this subsection shall include each of the
following:

{A} An identification of the best management practices and
measures which will be wundertaken to reduce pollutanc
leadings vesulting from each categery, subcategory, or
particular nonpoint source designated wunder paragraph



{1}(B), raking inte account the impact of the practice on
ground water quality.

(B} an  identification of programs tincluding, as
appropriate, nonregulatory er regulatory programs for
enforcement, technical assistance, financial assistance,
education, training, technolegy transfer, and demonstration
projeccs) to achieve implementation of the best management
practices by the categories, subcategories, and parcicular
nonpoint sources designated under subparagraph (A},

(C) & schedule containing annual milestones for (L)
utilization of che program implementation methods idencified
in subparagraph (B), and (ii) implementation of the best
management practices identified in subparagraph (A) by the
categories, subcategories, or particular nonpoint sources
designated under paragraph (1)(B). Such schedule shall
provide for utilization of the best management practices ac
the earliesc practicable date.

(D) A certification of the attorney general of the Stace or
States {or the chief attorney of any State water pollucien
control agency which has independent legal counsel) that che
laws of the S5tate or States, as the case may be, provide
adequate authority to implement such management program or,
1f there iz not such adequate authority, a list ef such
additional authoricies as will be necessary te implement
such management program., A schedule and commitment by the
State or States te seek such additional authorities as
expeditiously as practicable.

(E} Sources of Federal and other assistance and funding
{other than assistance provided under subsections (h) and
{1} vhich will be available in each of such fiscal years for
supporting implementation of such practices and measures and
the purposes for which such assistance will be used in each
of such fiscal years.

(F) An identificatien of Federal financial assistance
programs and Federal development projects for which the
State will rteview jilividual assistance applicacions or
development projects for their effect on water quality
pursuant te the procedures set forth in Executive Order
12372 as in effect on Seprember 17, 1983, to determine
whether such assistance applications or development projects
would be consistent with the program prepared under this
subsection; fer the purposes of this subparagraph,
identification shall not be limited to the assistance
programs or development projects subject to Executive Order
12372 but may include any programs listed in the most recent
Catalog of Federal Domestic Assistance which may have an
effect on the purpeses and objectives of the State's
nonpoint source pollution management program.
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