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ABSTRACT 

This project proposes a Federal consistency review strategy for the Albemarle-Pamlico 
(A/P) Estuarine Study, as required by Section 320(b)(7) of the Clean Water Act. The repon 
reviews several alternative strategies for implementing a Federal consistency review process. 
The report also includes a list of Federal assistance programs, direct development activities, and 
Federal permit and licensing activities which should be reviewed for consistency with the 
Comprehensive Conservation and Management Plan (CCMP). 

A Federal consistency review program encourages Federal agencies to cooperate in 
implementing the CCMP. Through the review process, the A/P Management Conference can 
scrutinize proposed Federal activities, identify potential conflicts with the CCMP, and negotiate 
project modifications with the responsible Federal agency. 

The proposed strategy resulted from an examination of existing Federal consistency 
review programs coordinated by the N.C. Division of Coastal Management (DCM) and the State 
Clearinghouse. The proposed strategy integrates the A/P Federal consistency program with the 
DCM consistency review program. The strategy can be implemented by submitting the CCMP 
to DCM for adoption into the North Carolina Coastal Management Program. DCM will be 
responsible for detennining consistency with the CCMP after the CCMP is incorporated into the 
Coastal Management Program. An A/P reviewer (from the Management Conference or the AlP 
program stafO may be added to the circulation list maintained by DCM. Alternatively, DCM 
may acquire CCMP review responsibility if the A/P program is terminated following completion 
oftheCCMP. 

This approach minimizes review duplication and maximizes the A/P Management 
Conference's authority to review and influence Federal activities. The A/P program gains the 
ability to stop inconsistent Federal activities through integration with the DCM review process, 
and also expands A/P review authority to include Federal issuance of licenses and permits. 
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EXECUTIVE SUMMARY 

This document proposes a Federal consistency review strategy for the Albemarle-Pamlico 
(A/P) Estuarine Study, which satisfies Section 320(b)(7) of the Clean Water Act. The report also 
includes a list of Federal assistance programs, direct development activities, and Federal permit 
and licensing activities that should be considered in an A/P consistency review program. 

A consistency review process encourages intergovernmental cooperation to minimize 
adverse effects from Federal activities that could jeopardize the implementation of the 
Comprehensive Conservation and Management Plan (CCMP). Such activities could include 
channelization, dredging, highway construction, and sewage treatment plant construction. 
Through the review process, the AlP Management Conference can scrutinize proposed Federal 
activities and identify potential conflicts with the CCMP. The review process also enables the 
Management Conference to comment on Federal programs which could enhance CCMP 
implementation. 

Research Triangle Institute (RTI) examined existing consistency review programs 
coordinated by the North Carolina State Clearinghouse and the Division of Coastal Management 
(DCM). Options for integrating an A/P reviewer into the existing review programs were 
assessed. North Carolina's NPS consistency review process was examined as a model for 
designing an A/P consistency strategy. An independent A/Preview process would duplicate 
existing State programs and was not considered. The 401 Certification Program was also 
eliminated from consideration because its limited scope (i.e., issuance of Federal licenses and 
permits) and criteria (i.e., water quality s tandards) cannot accomodate an AlP consistency 
program. 

Section 320(b)(7) ties estuarine consistency programs to the requirements of Executive 
Order (EO) 12372, "Intergovernmental Review of Federal Programs." EO 12372 allO'-'/S States 
to review proposed Federal assistance applications and direct development plans. The EO 
requires Federal agencies to inform States of their activities, but does not obligate the Federal 
agencies to modify or suspend projects that raise State concerns. The Federal agencies may 
accept the State recommendation, negotiate project modifications with the State, or explain in 
detail why the State's recommendation cannot be accepted. 

In North Carolina, the State Clearinghouse implements EO 12372. The Clearinghouse 
also coordinates the review of environmental impact documents submitted under the National 
Environmental Policy Act (NEPA) and the North Carolina Environmental Policy Act (NCEPA). 
The Clearinghouse receives plans for Federal assistance projects and direct development 
projects. The plans are distributed to interested State agencies and local governments for review. 
The Clearinghouse consolidates the comments from State and local reviewers into a State 
Process Recommendation. The State Process Recommendation and any dissenting comments 
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are forwarded to the Federal agency sponsoring the proposed activity. The Federal agency must 
respond to the State Process Recommendation. 

The A/P and Clearinghouse review programs can be integrated by designating an A/P 
reviewer to receive notices of Federal activities from the Clearinghouse. The A/P Management 
Conference (consisting of the Technical Committee, the Policy Committee, and the two Citizen's 
Advisory Committees), would submit to the Clearinghouse a list of Federal project categories to 
be reviewed for CCMP consistency. The A/P reviewer might consult with other State agency 
reviewers (e.g., in the Division of Environmental Management) to determine consistency with 
CCMP goals. The AlP comments would be submitted to the Clearinghouse and consolidated in 
the State Process Recommendation, or submitted as a dissenting comment to the responsible 
Federal agency. 

DCM coordinates the Coastal Zone Management (CZM) Consistency Program. In 
addition to Federal financial assistance and direct development activities, DCM is authorized to 
review Federal licensing and permitting decisions and NEP A documentS for consistency with the 
Nonh Carolina Coastal Management Program. The Coastal Management Program is a network 
of State agency statutes aimed at enhancing coastal resources. DCM reviews consistency 
determinations prepared by the Federal agency sponsoring a proposed activity, or private 
applicants who must receive a Federal permit. DCM can confirm the submitted consistency 
determination, request project modifications, or deny the consistency determination and halt the 
project (unless the decision is overturned in a Federal appeal to the Secretary of Commerce). 
The majority of DCM's decisions are based upon mandatory and enforceable provisions of the 
Coastal Management Program (e.g., potential violations of regulations or land use plans). DCM 
relies upon other State agencies to provide technical information to document conflictS with the 
water quality provisions in the Coastal Management Program. 

The A/P and CZM consistency review programs can only be integrated by incorporating 
the CCMP goals into the Coastal Management Program. The CCMP goals could be adopted as a 
package into the Coastal Management Program exclusively for consistency review purposes. 
This Strategy would require approval by the National Oceanic and Atmospheric Administration, 
but would not require approval by the North Carolina Coastal Resources Commission. 
Alternatively, individual CCMP goals could be incorporated into local land use plans, or 
introduced as new regulations by State agencies. However, these integration strategies require 
approval by the Coastal Resources Commission, which could stall implementation. After 
integrating the CCMP goals into the Coastal Management Program, DCM would route 
consistency determinations to an A/P reviewer for input. If the AlP program is terminated, DCM 
can take over responsibility for determining consistency with CCMP goals. 

The A/P Management Conference should pursue integration with the DCM consistency 
program. The Management Conference would have to: (1 ) designate an AlP reviewer, (2) ensure 
that Federal program categories selected by the Management Conference are eligible for DCM 
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review, and (3) establish the AlP reviewer on the circulation list for selected program c;ategories. 
If an A/P reviewer cannot be appointed, the Management Conference must educate DCM about 
the CCMP goals to enable DCM to carry out the AlP consistency process. 
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CONCLUSIONS AND RECOMMENDATIONS 

• The A/P consistency review process should be integrated into the existing CZM program 
coordinated by DCM. The AlP program would maximize authority and jurisdiction by 
interacting with the CZM consistency review program. 

• Integrating the AlP consistency review procedures into the CZM consistency program 
would minimize review duplication. Many of the CCMP goals could overlap or 
complement the goals of the Coastal Management Plan. DCM's broad jurisdiction could 
also easily encompass the AlP study area. 

• The A/P program would gain the ability to stop inconsistent Federal activities through 
integration with the CZM review process. In contrast, the Clearinghouse process would 
provide authority to comment on Federal projects, but not to deny Federal activities. 

• Integration with the CZM review process would expand AlP review authority to include 
Federal issuance of licenses and permits. License and permit decisions are not subject to 
review under Section 320(b)(7) or the Clearinghouse process. The A/P program would 
also gain easy access to NEPA documents circulated by DCM. 

• To integrate the A/P and CZM consistency programs, the goals of the CCMP must be 
incorporated into the Nonh Carolina Coastal Management Program. Adoption of the 
CCMP goals into the Coastal Management Program for consistency purposes would 
require approval by NOAA, but would not require approval by the Nonh Carolina Coastal 
Resou.rces Commission. A Memorandum of Understanding between NOAA and EPA 
encourages this approach and should ensure rapid approval by NOAA. 

• The Management Conference should draft specific CCMP goals and objectives. Under the 
CZM consistency program, inconsistent positions on Federal activities are usually based 
upon conflicts with specific regulations or land use plan provisions in the Coastal 
Management Plan. The consistency review process is a futile exercise without specific 
goals against which consistency can be assessed. 

• The AlP Management Conference should designate a Point of Contact to interact with 
DCM. DCM would add the AlP contact to their circulation list of reviewers to receive 
Federal proposals. If the A/P program is terminated, DCM staff would assume 
responsibility for determining consistency with the CCMP goals. 
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• The Management Conference should finalize the inventory of Federal activities to be 
reviewed for consistency with the CCMP. Some selected Federal programs would not be 
subject to review by DCM. A Management Conference representative should meet with 
DCM to negotiate additions to the list of Federal activities eligible for consistency reviews. 

• The Management Conference should establish consistency review criteria which consider 
potential threats (and benefits) to the CCMP objectives. The specific criteria would 
depend upon the content and format of the CCMP objectives. In general, the Management 
Conference should determine project characteristics which are inconsistent with the CCMP 
goals (e.g., filling of wetlands). Beneficial project characteristics should also be identified. 

• The A/P staff should develop consistency guidance for potential reviewers and Federal 
agencies proposing projects in the A/P region. The guidance should explain the CCMP 
goals and objectives and the consistency review criteria. 

• The Management Conference should explore other options for improving Federal 
cooperation with CCMP implementation. Memoranda of Understanding should be pursued 
with Federal agencies operating facilities (e.g., military installations) in the A/P region. 
The CCMP cannot be effectively implemented without cooperative agreements with 
Federal agencies. 
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CHAPTER 1 

INTRODUCTION 

A. PURPOSE 

This document presents alternative strategies for reviewing Federal activities for 
consistency with the Albemarle-Pamlico Comprehensive Conservation and Management Plan 
(CCMP). The Albemarle-Pamlico Management Conference will use this report to select a 
Federal consistency review strategy in compliance with Section 320(b)(7) of the Clean Water Act 
(CW A). This document also provides a preliminary list of Federal activities that could conflict 
with or further the CCMP goals. The Management Conference will use this list to select Federal 
activities subject to consistency review with the Albemarle-Parnlico CCMP. 

B. BACKGROUND 

Section 320 of the Clean Water Act, as amended in 1987, establishes the National 
Estuarine Program (NEP) to identify, protect, and restore estuaries of national significance 
(Append ix A). The Albemarle-Pamlico (A/P) estuarine system was designated an estuary of 
national significance in 1987. A Management Conference made up of representatives from 
Federal and State agencies, academic institutions, industries, and citizen groups was convened to 
fulfill seven purposes outlined in Section 320(b). The A/P Management Conference consists of a 
Policy Committee, a Technical Committee, an Albemarle Citizens' Advisory Committee, and a 
Pamlico Citizens' Advisory Committee. The primary purpose of the Management Conference is 
to prepare a CCMP for the A/P system. The CCMP will recommend priority corrective actions 
and compliance schedules to restore and maintain the ecological integrity of the estuary and to 
protect designated uses. 

In addition to requiring preparation of the CCMP, Section 320(b)(7) requires the 
Management Conference to review Federal fmancial assistance programs and direct development 
projects for consistency with the CCMP goals. In general, consistency reviews provide a role for 
State and local agencies in the planning of Federal activities. Under Section 320(b)(7), the 
Management Conference can identify conflicts between proposed Federal activities and State and 
local programs, policies, and regulations that make up the CCMP. The review process 
encourages intergovernmental cooperation to minimize inconsistent Federal activities that could 
jeopardize the success of the CCMP. The review process can also identify proposed Federal 
actions that can enhance CCMP implementation. 



Effective implementation of the Albemarle-Pamlico CCMP depends upon a solid 
consistency review process. Federal programs sponsor numerous activities throughout the AlP 
region (e.g., channelization, dredging, sewage treatment plant construction, and military base 
operations). These programs have multiple objectives that are likely to conflict with the goals 
and policies of the CCMP. Through the consistency review process, the Management 
Conference can recommend project modifications to minimize conflicts with the CCMP. 

C. NEP CONSISTENCY GUIDELINES 

Section 320(b)(7) specifies that the NEP review process be conducted in accordance with 
the requirements of Executive Order (EO) 12372, "Intergovernmental Review of Federal 
Programs," (see Appendix B). EO 12372 allows States to review Federal assistance applications 
and direct development plans (see Chapter 3 for a full discussion of EO 12372). The EO 
requirements ensure Federal cooperation with State review programs. Essentially, the EO 
requires the following: 

• Federal agencies must notify States of proposed activities subject to EO review 

• Prior to funding decisions, Federal agencies must allow State and local agencies to 
comment on proposed activities in a State Process Recommendation 

• Federal agencies must accommodate State concerns presented in the State Process 
Recommendation, or explain their decision not to address State comments 

Note that the EO does not obligate Federal agencies to modify or suspend projects that 
raise State concerns. Federal agencies have the option to "accommodate or explain." Section 
320(b)(7) does not endow the Management Conference with additional authority beyond the 
requirements of EO 12372. Therefore, the Management Conference cannot force Federal 
agencies to modify inconsistent projects through the EO requirements. 

Section 320(b)(7) does provide additional jurisdiction to the Management Conference. 
The NEP review may include all programs and projects listed in the Catalog of Federal Domestic 
Assistance in addition to the programs and projects subject to EO 12372. 

0. CONSISTENCY STRATEGIES 

The requirements of Section 320(b )(7) can be satisfied by a number of strategies. The 
plans discussed in this document incorporate CCMP consistency review with existing review 
programs coordinated by the State Clearinghouse (Chapter 3) and the Division of Coastal 
Management (Chapter 4). Chapter 5 profiles the Nonpoint Source Federal Consistency Review 
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Program, which provides a model for implementing the A/P consistency program. 
Recommendations are presented in Chapter 6. 

Two options are not discussed: (1) an independent CCMP review process, which would 
duplicate existing intergovernmental review activities; and (2) coordination with the Section 401 
Certification Program. Under Section 401 of the Clean Water Act, Federal agencies cannot 
license or permit an activity until the State certifies that the proposed activity will not violate 
State water quality standards. In North Carolina, the 401 Certification Program provides a 
vehicle for the Division of Environmental Management (DEM) to comment on Section 404 
permits to fill wetlands. Although DEM seldom denies 401 cenification, the program enables 
DEM to require modifications that minimize the acreage of wetlands impacted by proposed 
projects. 

The Section 401 Certification Program is too limited in its scope (i.e., Federal licenses 
and permits) to serve as the basis for a consistency process. The 401 Program cannot provide 
access to review Federal assistance programs or direct development projects, as mandated by 
Section 320(b)(7). Due to these limitations, the 401 Program cannot accomodate the AlP 
consistency program. 

Further, the primary benefit from integration with the 401 Certification Program (access 
to review issuance of Federal licenses and permits) can be obtained through integration with the 
Coastal Zone Management consistency program. The Coastal Zone Management consistency 
program also requires 401 Certification for applicable projects. Therefore, integration with the 
Coastal Zone Management consistency program would indirectly integrate the AlP consistency 
process with the 401 Certification Program. The AlP program can also interact directly in the 
401 review process by submitting comments during the public comment period required for 401 
certification of individual 404 permits. 

The final selection of an AlP consistency review strategy will depend upon whether the 
A/P study is terminated following completion of the CCMP. To date, the future of the 
Management Conference and the AlP staff positions is uncertain. The Management Conference 
will have to assign AlP review authority to other State agencies if the Management Conference 
and the the AlP staff positions are eliminated. 
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CHAPTER 2 

INVENTORY OF FEDERAL PROGRAMS 

A. INTRODUCTION 

The CW A states that "all Federal fmancial assistance programs and Federal development 
projects" should be reviewed for consistency with the CCMP. Clearly, it is not possible or 
necessary to address every Federal program with equal attention. One purpose of the 
Management Conference is to identify Federal programs with the greatest potential to conflict 
with or further the CCMP objectives. 

This chapter presents a comprehensive list of Federal programs affecting the estuary and 
a priority list of programs that deserve immediate attention. These preliminary lists are based 
upon current expectations of CCMP goals and policies not yet drafted. The Management 
Conference will need to review and refine the preliminary lists when the CCMP is finalized. 

B. PROCEDURES FOR SELECTING FEDERAL PROGRAMS AND ACTIVITIES 

B. I. Sources 

The Management Conference may select for review any Federal assistance program or 
development project listed in the most recent Catalog of Federal Domestic Assistance that may 
affect the purposes and objectives of the CCMP. Direct development activities are also eligible 
for consistency review but are listed in other sources. To ensure a comprehensive inventory, the 
preliminary lists were derived from multiple sources: 

1. The Catalog of Federal Domestic Assistance 1990 

2. The N.C. Clearinghouse List of Federal Assistance and Direct Development 
Projects Subject to EO l23721ntergovemrnental Review 

3. The list of Federal activities eligible for Coastal Zone Management consistency 
review (maintained by the N.C. Division of Coastal Management) 

4. The list of Federal activities eligible for Section 319 NPS consistency review 
(maintained by the N.C. Division of Environmental Management) 
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5. The Office of Marine and Estuarine Protection (OMEP) document, entitled Federal 
Financial Assistance Programs: Targeting Programs Applicable to Coastal 
Management 

B. 2. Criteria for Program Selection 

Criteria were developed to identify the Federal programs with significant potential to 
affect the AlP system. The following general criteria were identified first: 

• Program association with water quality problems in the A/P region (identified in the 
AlP Source Document [NC DNRCD 1987] and the Trends Assessment [Copeland et 
al. 1989]) 

• Typical "red flag" activities (e.g., hazardous waste handling, electrical utility siting) 

• Program funding and prevalence in the AlP region 

• Program or project size 

Based upon the general criteria, and concerns expressed in the AlP Source Document, 
program categories deserving particular attention were identified. Ideally, the selection criteria 
would reflect the goals and purposes of the CCMP. The CCMP will not be drafted until 1991, 
however, so criteria are based upon concerns depicted in the AlP Source Document. These 
concerns are expected to be addressed in the CCMP goals and policies. Program selection for 
the comprehensive list focused on the following categories: (1) fishery programs, (2) agricultural 
programs, and (3) development programs. 

Fisherv production. protection, and management proszrams. Declining fisheries are a 
dominant concern in the AlP Source Document. Programs that address fishery problems through 
education, research, or management planning will probably further the CCMP goals. 

Agricultural programs. Agriculture, the largest industry in the AlP region, has been 
implicated as a source of (1) nutrient loading, (2) increased freshwater peak flows into saline 
nursery areas, (3) degradation of water bodies from sedimentation, and (4) bacterial 
contamination in shellfish areas (Copeland et al. 1989). Federal assistance programs aimed at 
stabilizing soil erosion, implementing Best Management Practices, and improving water 
management on farms have potential to further the estuarine protection goals of the CCMP. 
However, agricultural programs that encourage drainage and wetlands conversion projects may 
conflict with the CCMP. 

Development and infrastructure oroszrams. Federal assistance for infrastructure (e.g., 
highway construction and wastewater treatment plant construction) directly and indirectly affects 
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estuarine health. Infrastructure indirectly affects water quality by directing growth of residential 
and commercial development. These programs should be monitored for potential conflicts with 
the overall CCMP goals of protecting estuarine productivity. 

A subset of the comprehensive list, the priority list , includes Federal activities that 
receive substantial funding and may have widespread effects. The priority list also includes 
activities that have been identified previously in the A/P Source Document or the Trends 
Assessment as sources of water quality problems (e.g., operations at the Cherry Point Marine Air 
Station). 

C. FEDERAL ACTIVITIES THAT AFFECT THE CCMP GOALS AND 
OBJECTIVES 

The comprehensive inventory of Federal activities is divided into three categories: 
(1) Federal assistance programs (see Table 1), (2) direct Federal projects and activities (see Table 
2), and (3) Federal permit and license actions (see Table 3). Each table lists the entity with 
existing authority to review each Federal program or activity (i.e., the State Clearinghouse, the 
NPS program, the N.C. Division of Coastal Management program). The tables also identify 
programs and activities that are not eligible for review under existing programs but are listed in 
the Catalog of Federal Domestic Assistance and are eligible for review under Section 320(b)(7). 
Table 4lists Federal activities which are not eligible for review under the above criteria, but may 
affect CCMP implementation. The priority inventory list is presented in Table 5. 

In addition to the direct Federal activities listed in Table 2, the Management Conference 
should consider a blanket request to review all Federal construction projects (over a specific 
size), and land acquisition and disposal activities. DCM's existing authority could provide a 
model for an A/P blanket review request. Currently, DCM has authority to review all purchases, 
sales, and leases of Federal real property above 20 acres in size (within the coastal zone), as well 
as construction of major Federal facilities which disturb at least 20 acres or 60,000 square feet 
(Wuenscher 1990). 
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Table 1. Federal Assistance Programs That Are Likely to Affect the CCMP Goals 
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Table 2 .. Direct Federal Activities That Are Likely to Affect the CCMP Goals 

Federal 
Department Sub-Agency Program Title 

Depanment Forest SeJVice Forest System Practices That Involve Direct Federal Development 
of Agneulture Program 
(USDA) 

Forest Plans 

Timber Activi1ies/Sales 

Transportation Plans/Road Construction 

Recreation Development 

Chomieai!Pesticide Use 

Hydrologic and Roodplain Modifications 

Soil and Watershed Management 

Wetlands Protection 

Depanment National Marine Fisheries Management Plans 
of Commerce Fosheries 
(DOC) 

Depanment Location. Design. and Acquisition of New or Expanded Defense 
of Defense Installations 
(000) 

Real Propeny Acquis"ion and Disposal 

Wrthdrawals of Public Domain Land for Military Use 

Comprehensive Master Plans for Installations 
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of Engineers 
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Section Ill Mhigation ol Shore Damages Anrlbutable to Navigation Projects • • • 

Department 
of Energy 

Transpor1ation and SIO<age of Radioactive or Hazardous Wastes • • 
(DOE) 

Environmental 
Protection 

Real Property Acquisition or Disposhlon • • • 
Agency (EPA) EPA Issued Plans and Permits That Do Not Impact Interstate Areas • • • 
General Sorvlcos 
Administration 

Public Building Construction - Lease Construction Projects • • 
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Table 3. Federal Permit and License Programs That Are Ukely to Affect the CCMP Goals 

Federal 
Depar1ment Sub-Agency Program Tftle 

Department FO<est SeMCe Timber Harvest Contracts and Permits 
of Agriculh•e 
(USDA) 

Department Army Corps of Engineers Permb Under Sections 10 and II of the River and Harbor Ad 
of Defense 
(000) Ooean Dumping Perm~s Under Section I 03 of the Marine Protection. 

Research and Sancluaries Ad of 19n 

Dredge and Fill Permhs Under Section 404 of the Fodera! Water Ponutlon 
Control Ad of 1972 

Department Fodera! Energy Perm~s lor Construction and Operation of Interstate Gas Pipelines and 
of Energy Regulatory Commission Storage Facit~ies 
(DOE) 

licenses lor Construction and Operation of Non·FoderaJ Hydroelectric Projects 
and Associated Transmission lines 

Environmental NPDES Perm~s lor Federal Facilities 
Protection 
Agency Waivers lor Compliance Under the Clean Air Act 
(EPA) 

Waivers lor Compliance Wrth Secondary Treatment Requirements Under the 
Federal Water Pollution Control Act 

OnNC 
DCM llst 

• 

• 
• 

• 

• 



.... 
"' 

Table 3. (con.) 

Federal 
Department 

Department 
of the Interior 
(DOl) 

Nuclear 
Regulatory 
Commission 

Department of 
Transportation 
(DOT) 

Sub-Agency 

Minerals Managomenl 
Service 

Minerals Managemenl 
Service 

Coast Guard 

Fedornl Highway 
Administration 

OnNC 
Program Title DCM List 

Approvals of Oil and Natural Gas Pipelll'le Rights-oi·Way (Nl Federal waters) • 

Permits Required for 011-Shota Dri~ing • 

Licenses for S~ing, Construction, and Operation of Nuclear Power Plants • 
Licenses for Production, Transfer. Import, and Export of Fissionable Material 

Licenses for Disposal ol Radioactive Waste 

Permits Under Section I 503 of the Deepwater Port Act • 
Permits for Bridges, Causeways, and Pipelines Over Navigable Waters • 
Conlracts for Storm water Management Projects That Accompany Fedoral 
Highway Projects 



Table 4. Listed Activities That Are Currently Exempt from Consistency Review Requirements 

Federal Federal 
Department Sub-Ag•nc;y Activity 

Oepanment Forest Service Timber Harvest Contracts and Permb 
of Agriculture 
(USDA) Timber .Adivities/Sales 

Department Transportation and Storage of Radioactive or Hazardous Wastes 
of Energy 
(DOE) 

Environmental NPDES Permits lor Federal Facilities 
Protecllon 
Agency Waivers lor Compliance with the Clean Air Act 
(EPA) 

Waivers for Compliance with Secondary Treatment Requirements 
Under the Federal Water Pollution Control A~ 

Nucloar Licenses for Production. Transfer, Import, and Export of Fissionable Material 
Regulatory 
Commission Licenses for Disposal of Nuclear Waste 

Department Federal Highway Contracts for Stormwater Management Projecls that Accompany Federal 
of Transportation Administration Highway Projecls 
(DOT) 
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Table 5. Priority Inventory List of Federal Programs and Activities Ukely to Conflict with the CCMP Goals 

Program 
Citation 
Number In 
Catalog of 
Federal 

Federal Domestic 
Department Sub-Agency Assistance Program Title 

Department Farmers Home 10.414 Resource Conservation and Development Loans 
ol Agricuhure Administration 
(USDA) 10.418 Water and Waste Disposal Facil~ies for Rural 

Communhles 

10.419 Watershed Proteclion and Flood Prevention Loans 

10.422 Business and Industrial Development Loans 

10.423 Community Fecilit,.s Loans 

10.424 Industrial Development Grants 

Soil Cons&IVation 10.901 Resources Conservation and Development 
Service 

10.904 Watorshod Protection and Flood Prevention 

Department Economic 11.300 Economic Development -Grants and Loans for Public Worl<s 
ol Commerce Development and Development Facilities (proposed for termination in FY 91) 
(DOC) 

11.301 Economic Development- Business Development Assistance 
(proposed for termination in FY 91) 

Department Army Corps 12.100 Aquatic Plant Control 
of Oelense of Engineers 
(000) 12.101 Beach Erosoon Control Projects (Section 1 03) 

12.105 Protectoon of Essential Highway. Highway Bridge Approaches. 
and Public WO<ks (Section 14) 

12.106 Flood Control Projects (Section 205) 



Table 5. (con.) 

Program 
Citation 
Number In 
Catalog of 
federal 

federal Domestic 
Department Sub-Agency Aaalstanca Progrem Thl• 

(DOD) (con.) Army Corps 12.107 Navigation Projects (Section 1 07) 
of Engineers 
(con.) 12.108 Snagging and Clearing for Flood Control (Section 208) 

12.109 Protection, Clearing, and Straightening Channels (Section 3) 

NA Planning, Design, and Construction ol Civilian Worl<s Projects 

NA Dredge and F"lll Permits Under Section 404 

NA Location, Design, and Acquisition of New or Expanded Defense 
Installations 

NA Wnhdrawals of Public Domain Land for Mil~ary Use 

NA Comf)fehenslve Master Plans for Installations 

NA Milijary Construction 

NA Flood Plain Management 

NA Pesticide Use/Aquatic Plant Control 

Department 81.065 Nuclear Waste Disposal S~ing 
of En01gy 
(DOE) NA Transportation and Storage of Radioactive or Hazardous Wastes 

Environmental 66.418 Construction Grants for Wastewater Treatment Works 
Protection (proposed lor termination in FY 91) 
Agency 
(EPA) 66.458 Capitalization Grants for State Revolving Funds 

NA NPDES Perm~s for Federal Facil~ies 

NA- Not Applicable 
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Table 5. (con.) 

Federal 
Department 

Housing 
and Urban 
Development 
(HUD) 

Department 
olthe 
Interior 

Nuclear 
Regulatory 
Commission 

Department 
of Transportation 
(DOT) 

NA- Not Applicable 

Sub-Agency 

Minerals Management 
Service 

Program 
Citation 
Number In 
catalog of 
Federal 
Domestic 
Assistance Program Title 

14.174 Housing Development Grants 

14.218 Community Development Block Grants- Entmement Grants 

14.219 Communay Development Block Grants/Small C~ies Program 

NA Perm~s Required lor Olf·Shore Drilling 

NA Licenses for Siting, Construction. and Operation of Nuclear 
Power Plants 

20.106 Airport Improvement Program 

20.205 Highway Planning and Construction 

20.509 Public Transportation for Nonurbanized Areas (Section 18) 

NA Direct Highway Construction and Reconstruction Activities 
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CHAPTER 3 

STATE CLEARINGHOUSE INTERGOVERNMENTAL REVIEW 

A. INTRODUCTION 

The North Carolina State Clearinghouse in the Depanment of Administration coordinates 
reviews of Federal activities by State and local agencies under EO 12372 (Appendix B). The 
Clearinghouse also coordinates reviews of environmental impact statements required under the 
National Environmental Policy Act (NEPA) and the North Carolina Environmental Policy Act 
(NCEPA). The general review process is described in Section B.2, followed by a discussion of 
conditions for integrating AlP consistency reviews into Clearinghouse procedures. 

B. EXECUTIVE O RDER 12372 

B. 1. Jurisdiction and Authority 

EO 12372 authorizes States to review most Federal assistance grants and direct 
development activities for consistency with State policies, programs, and regulations. The 
Executive Order, issued in 1982, does not allow the States to veto or deny Federal activities, but 
requires Federal agencies to inform States of their activities. States must be allowed to comment 
on Federal activities before proposed funding or direct development can proceed. 

B. 2. Review Procedures 

EO 12372 requires States to establish a single point of contact, the Clearinghouse, to 
coordinate intergovernmental reviews. Figure 1 illustrates the review process. Federal agencies 
(in the case of direct development projects} or applicants for Federal funds can initiate the review 
process. 

The Clearinghouse maintains a master list of Federal activities that are eligible for review 
under EO 12372. The master list is a composite of lists submitted by State agencies indicating 
the Federal activities they wish to review. Each State agency may request additions or deletions 
to the master list at any time. 
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• 
I 
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' 
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local Agencies 
(Optional) 

'OrganizabOn or ind111d<W sHI\Jng Federal finanoalasSistance 
or F•deral oogency p<oposing dr.lelopment oobOn. 

Souroe NC Oepanment ol AdminiSUbon, 1987. 
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3. 

Federal 
Funding 
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e (RC). 
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5 RC rerums ~and regoonal oocnments. 
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lorwatded ., SC ...,thon 20 days 

7. SC lorwards reeommendabOn (consensus 
« dffe<ing -.iews) to lvndong agency and 
10 applicant 

Figure 1. North Carolina Intergovernmental Review Process 
(Effective October 1, 1983). 
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The Federal agencies determine which of their development projects or applicants for 
financial assistance are on the Clearinghouse master list and are subject to intergovernmental 
review. The Federal agencies (or applicants for Federal assistance) submit proposed project 
descriptions and Notices of Intent (NOls) to apply for Federal grants to the Clearinghouse. 

Submitted projects are classified as "major" and "non-major" actions. State agencies are 
notified of non-major projects in a weekly listing and allowed 20 days to request a review. If the 
time limit elapses without comment, the non-major project review is terminated. 

The central Clearinghouse distributes major project descriptions and NO Is to interested 
State agencies and the appropriate Regional Clearinghouse. The Regional Clearinghouse 
coordinates comments from local government officials on conflicts with local plans and 
programs (e.g., zoning ordinances). Concurrently, State agencies comment on consistency with 
individual programs and regulations (e.g., stormwater runoff regulations, 401 certification 
program). Comments from agencies within the Department of Environment, Health, and Natural 
Resources (DEHNR), are channeled through a single contact. 

The cover sheet circulated with project descriptions and NO Is lists all the State agencies 
reviewing the project and specifies the due date for comments to be returned to the 
Clearinghouse. Most reviews are limited to a 30-day comment period, with a possible extension 
if conflicts are identified. The entire review process cannot exceed 60 days. State agencies 
forfeit the authority to comment on projects if the deadline is missed and an extension is not 
requested. 

The review process is intended to enhance project planning rather than deny projects. 
Therefore, reviewers must justify adverse comments on proposed projects with specific reference 
to: 

• State laws or local ordinances that will be violated 
• Documented duplication of existing services 
• Conflicts with adopted plans or policies 

Alternative actions or project modifications should accompany negative comments. This 
information encourages the Federal agencies or applicants to adapt project plans to improve 
consistency with State programs. 

The Clearinghouse identifies negative comments and notifies the applicant as soon as 
possible. The Clearinghouse encourages direct negotiations between the Federal agency or 
applicant and the State or local agency noting an inconsistency. Often, the Clearinghouse ftles 
for an extension to allow the applicant to modify inconsistent projects before the State position is 
finalized. 
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Conflicts between two or more State or local agencies are resolved informally prior to 
review termination. If the conflicts are resolved, the Clearinghouse issues a single statement, the 
State Process Recommendation. Otherwise, dissenting comments are submitted with the overall 
State position (N.C. Department of Administration 1983). 

The Governor can appeal to the Secretary of the appropriate Federal Department if a 
Federal project is found to be inconsistent with a State or local program and the responsible 
Federal agency refuses to modify the project. However, this situation has never arisen in North 
Carolina. Federal agencies have demonstrated a willingness to cooperate with the Clearinghouse 
by either withdrawing or modifying inconsistent projects (Chrys Baggett, pers. comm., July 2, 
1990). 

C. NEPA AND NCEPA REVIEW PROCEDURES 

The National Environmental Policy Act of 1969 allows State and local agencies to 
comment on the adequacy of Federal assessments of environmental impacts. Under NEP A, 
Federal agencies must assess the environmental consequences of proposed projects. Section 
1502.16( c) of NEP A requires environmental impact statements (EISs) to include a discussion of 
potential conflicts between the proposed action and State and local land use plans, policies, and 
controls. 

Federal agencies submit NEPA documents (including EISs, environmental assessments, 
findings of no significant impact, and negative declarations) to the Clearinghouse for distribution 
to the appropriate State agencies and Regional Clearinghouse. The Clearinghouse employs the 
same circulation and comment consolidation procedures adopted to implement EO 12372, 
although time limits may vary depending upon the requirements of the submitting agency. 
Reviewers may critique the assessment procedures selected by the Federal agency and comment 
on potential environmental impacts that were not addressed in the NEPA document. 

The North Carolina Environmental Policy Act (NCEPA) requires State agencies to assess 
the potential environmental impacts from proposed projects that meet the following criteria (N.C. 
Department of Administration 1987): 

• Public funds are expended, and 

• The project requires a State action to proceed (e.g., a grant , appropriation, permit, or 
license), and 

• The project potentially affects natural resources, public health and safety, natural 
beauty, or historical or cultural elements of the State's common heritage. 
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The State agency performing the necessary State action is responsible for filing an EIS, or an 
environmental assessment and a finding of no significant impact to the Clearinghouse. The 
Clearinghouse also coordinates intergovernmental review of NCEPA environmental review 
documents with EO 12372 procedures. However, the review process is limited to 15 to 30 days. 

D. INTEGRATION STRATEGY 

D. 1. General Strategy 

The flow chart in Figure 2 illustrates a strategy for integrating CCMP consistency review 
with State Clearinghouse procedures. The strategy consists of inserting an AlP contact into the 
existing review structure. The A/P contact would receive notices of Federal activities in 
categories selected by the Management Conference. The A/P contact might consult with other 
agencies (e.g., Division of Environmental Management [DEM)), to evaluate consistency with 
technical water quality issues addressed in the CCMP. However, the A/P contact would be 
responsible for preparing a distinct statement of project consistency with the CCMP and 
forwarding the statement to the Clearinghouse. 

Potential conflicts between Federal activities and the CCMP goals should be reported to 
the Clearinghouse at the earliest opportunity. The A/P contact would negotiate directly with the 
responsible Federal agency to modify the inconsistent project. If the conflicts could not be 
resolved, the State Clearinghouse would report the inconsistent finding to the Federal agency. 

Alternatively, A/Preview authority could be deferred to reviewers in DEHNR if the A/P 
program is dissolved. Reviewers within DEHNR already comment on project impacts that are 
likely to affect CCMP goals. For example, DEM's Nonpoint Source Branch routinely comments 
on secondary impacts of Farmers' Home Administration water projects (see Chapter 5 for a 
discussion of the Nonpoint Source Federal Consistency Review Program). However, additional 
comments from an independent A/P reviewer would substantiate and strengthen concerns 
expressed by DEHNR reviewers in the Clearinghouse process. 

D. 2. Integration Requirements 

Integrating the CCMP and Clearinghouse review procedures will depend upon 
implementation of the following activities: 

• The Management Conference must submit to the Clearinghouse a list of Federal 
project categories to be reviewed for CCMP consistency. Initially, the 
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Federal Activity 
Proposal 

Submitted to 
Clearinghouse 

Clearinghouse 
Transm~s 

Proposal to 
/VP Contact 

IVP Contact 
Sends Comments 
to Clearinghouse 

Comments 
to Federal 

Agency 

Federal 
Agencies 
Mod~yor 

Suspend Project 

Federal 
Agencies 
Explain 
Decision 

/VPConlact 
Works Directly 
with Federal 

Agency 

<>-Decision 

D - Procedure 

Figure 2. Strategy for Integrating Albemarle-Pamllco Consistency Review 
with North Carolina Clearinghouse Procedures. 
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The Clearinghouse master list may not include all of the programs selected by the 
Management Conference for CCMP consistency review. However, the 
Clearinghouse list can be expanded to include most Federal programs, and the 
Clearinghouse is willing to accommodate the needs of the Management Conference. 

• To maximize influence in the review process, the Management Conference should 
designate an A/P contact to receive selected project proposals from the 
Clearinghouse and relay CCMP consistency concerns to the Clearinghouse. 
Designating an A/P contact could be a difficult task. It is unclear whether the A/P 
estuarine project will be authorized to exist following completion of the CCMP, or 
whether staffing levels will be sufficient to assume the A/P consistency review 
responsibilities. Current staffmg of the A/P estuarine project is limited to a Director, 
an assistant, twO secretaries, and a public coordinator. 

• Alternatively, if the A/P program is dissolved and cannot appoint an A/P contact, 
reviewers within DEHNR should be educated about the CCMP goals to fulfill the 
consistency review requirements of Section 320(b)(7). 

D. 3. Advantages of Integration 

Integrating A/P consistency review procedures into the Oearinghouse process minimizes 
review duplication and can be accomplished with relative ease. The State Clearinghouse is 
designed to coordinate consistency reviews for numerous State progratns and can easily expand 
to accommodate new progratns such as the CCMP consistency program. The circulation 
structure already exists and the Oearinghouse is willing to add an A/P reviewer to the review 
process. The Clearinghouse can add programs and projects to the master review list to 
accommodate A/Preview needs (and is willing to do so) (Chrys Baggett, pers. comm., July 2, 
1990). 

Integration with the Clearinghouse also enables the A/P Management Conference easy 
access to NEPA and NCEPA reviews coordinated by the Oearinghouse, which are not explicitly 
cited in Section 320(b )(7). Integration with the Clearinghouse would enhance access to review 
State actions in addition to Federal activities. 

D. 4. Disadvantages of Integration 

The Management Conference sacrifices authority to the Clearinghouse by integrating A/P 
consistency review with the Clearinghouse process. The A/P consistency determination is not 
submitted directly to the Federal agency under the integration scenario. Instead, the 
Clearinghouse has the authority to consolidate the A/P consistency determination with other 
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State agency positions. Consolidation with comments from agencies such as the Department of 
Agriculture, Department of Transportation, and the Department of Economic and Community 
Development could dilute an inconsistent A/P determination. 

Another disadvantage is that the Clearinghouse has limited authority to modify or halt 
inconsistent projects. The Federal agencies do not have to accomodate State concerns channeled 
through the Clearinghouse. Other options, such as integration with the Coastal Management 
Program, can provide additional authority to the A/P Management Conference (see Chapter 4). 

E. SUMMARY 

The Oearinghouse provides an existing structure for obtaining notice of Federal activities 
that might affect the A/P region. The consistency review process can readily accommodate the 
addition of an A/P reviewer. However, other options (e.g. , integration with the Coastal 
Management Program discussed in Chapter 4) provide broader power to the Management 
Conference to ensure consistency with the goals of the CCMP. 
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CHAPTER 4 

THE COASTAL ZONE MANAGEMENT CONSISTENCY PROGRAM 

A. PROGRAM DESCRIPTION 

A. 1. Jurisd iction and Authority 

The Federal Coastal Zone Management Act (CZMA) of 1972, as amended, authorizes 
States to review virtually all Federal activities in the coastal region for consistency with approved 
State Coastal Management Programs. Congress conf"umed this broad authority in the 1990 
reauthorization of the CZMA which reinstated the States' power to review proposed Outer 
Continental Shelf lease sales. The 1990 amendments clarify that all Federal agency activities 
that affect natural resources, land uses, or water uses in the coastal zone are subject to 
consistency requirements in Section 307(c)(1) of the CZMA, whether the Federal activity occurs 
inside or outside of the coastal zone. 

North Carolina's approved Coastal Management Program is a network of rules, 
programs, and policies implemented by numerous State and local agencies (e.g., DCM, OEM, 
the Division of Marine Fisheries, and local land use commissions). These rules and policies are 
defined in several documents: 

• The North Carolina Coastal Area Management Act (CAMA) 

• The original Coastal Management Program document of 1977 

• The 1979 amendments tO the Coastal Management Program document 

• Regulations in North Carolina Administrative Code Title 15 Chapter 7, Coastal 
Management 

• Local land use plans approved by the N.C. Coastal Resources Conunission 

DCM coordinates the entire Coastal Management Program, manages several key 
components (including the CAMA permit program), and administers the CZM Federal 
consistency review process. In contrast to the CAMA permit program, the Federal consistency 
review process is independent of the Nonh Carolina Coastal Resources Commission and has 
jurisdiction beyond Areas of Environmental Concern within the rwenty coastal counties . . The 
CZM consistency review process can be applied to any Federal activity which may adversely 
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affect the goals of the Coastal Management Program. DCM's jurisdiction to review Federal 
activities extends beyond the borders of North Carolina into Virginia. 

The following activities may be reviewed for consistency with the Coastal Management 
Program under the CZMA: 

• Federal activities and development projects that directly affect the coastal zone 

• Federal assistance projects to State and local governments that affect the coastal zone 

• Licenses and permits issued by Federal agencies to private applicants or State, local, 
or other Federal agencies 

• Federal grants, permits, licenses, and lease sales for Outer Continental Shelf 
activities 

The CZM program has the most extensive jurisdiction of the existing consistency 
programs. The CZM program provides a key avenue for States to comment upon Outer 
Continental Shelf activities and is an important mechanism for State review of 404 dredge and 
fill permits issued by the U.S. Army Corps of Engineers. In contrast, EO 12372 does not 
authorize the State Clearinghouse to review licenses and permits issued by Federal agencies. 

The CZM program also has unique authority to require modifications or stop Federal 
activities that are inconsistent with the Coastal Management Program. In contrast, EO 12372 
does not authorize the State Clearinghouse to halt Federal activities that raise State concerns. 

The Federal agencies are responsible for initiating consistency reviews, but the CZM 
consistency review process is not voluntary. DCM can force a Federal agency to comply with 
the consistency program even if the Federal agency believes the review is unnecessary. 

A. 2. Review Procedures 

Figure 3 illustrates the CZM consistency review process. DCM obtains notkes of 
Federal activities through two mechanisms. First, the Clearinghouse will forward NO Is and/or 
project plans to DCM to evaluate if a CZM consistency review is required. DCM informs the 
Clearinghouse if a CZM review is necessary, and the Oearinghouse relays the information to the 
responsible Federal agency. The Federal agency must then prepare a consistency determination 
and submit it to DCM for review. The majority of Federal assistance packages reviewed by 
DCM are routed through the Clearinghouse. 
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Alternatively, the Federal agencies may bypass the Clearinghouse and submit consistency 
determinations directly to DCM. Regardless of which mechanism is pursued, the Federal 
agencies prepare the initial consistency determination and a detailed project plan. DCM reviews 
the adequacy of the consistency determinations prepared by the Federal agencies. 

DCM distributes the Federal agency's consistency determination and project plans to 
various State agencies, local governments, and regional DCM staff for additional review. The 
Coastal Management Program is really a network of State agency statutes and programs. 
Therefore, each participating agency must review proposed Federal activities for consistency 
with its own statutes and programs within the Coastal Management Program (Wuenscher 1990). 
Proposed actions are circulated to the following agencies: 

• Division of Environmental Health 
• Division of Environmental Management 
• Division of Land Resources 
• Division of Marine Fisheries 
• Division of Parks and Recreation 
• Division of Water Resources 
• Wildlife Resources Commission 
• Outer Continental Shelf Office 
• Division of Archives and History 
• Division of Community Assistance 
• DepartmentofTran~nation 

• State Property Office 

DCM can directly comment upon consistency with certain provisions of the Coastal 
Management Program but must rely upon technical comments from other State agencies to 
determine if biological and water quality provisions of the Coastal Management Program are 
adequately addressed in the Federal agency's consistency determination. For example, CAMA 
has specific rules prohibiting degradation of primary nursery areas and violations of water 
quality standards. DCM depends on the Division of Marine Fisheries to document potential 
adverse effects on primary nursery areas and on the Division of Environmental Management to 
comment on potential violations of water quality standards. 

In most cases, reviewers justify inconsistent determinations with mandatory and 
enforceable provisions in the Coastal Management Program. Recommendations and general 
goals in the Coastal Management Program (e.g., protection of estuarine productivity) can be used 
to justify an inconsistent determination, but the burden of proof is on the State to document the 
potential conflict (e.g., loss of productivity). Potential violations of regulations, land use plans, 
or other enforceable provisions provide the strongest argument for an inconsistent determination. 
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Each category of Federal activity has a review schedule that must be strictly observed. 
The time limits in Table 6 are initiated on the day the State receives notice of a project. DCM 
must circulate the project, acquire comments from the other review agencies, and formulate a 
consolidated position during the time period indicated in Table 6. 

Table 6. Time Limits for Coastal Zone Management Consistency Reviews 

Category 

Federal assistance projects 
Direct Federal development projects 
Federal licenses and permits 

Time Limit 

15-20 days 
45 days 
90 to 180 days 

DCM consolidates the comments and either accepts, rejects, or requires modifications of 
the Federal agency's initial consistency determination. In contrast to the State Clearinghouse 
review program, the CZM consistency review program can halt Federal activities or force the 
Federal agency to negotiate project modifications if a consistency determination is found to be 
inadequate. The Secretary of Commerce can reverse DCM's decisions. 

B. INTEGRATING CCMP GOALS 

B. 1. Integration Strategies 

The CCMP goals must be incorporated into the Coastal Management Program to 
integrate the AlP and CZM consistency review programs. There are several options for 
amending the Coastal Management Program to include the CCMP goals. The amendments do 
not require approval by the N.C. Coastal Resources Commission unless individual goals are 
incorporated into the N.C. Administrative Code in the Coastal Management Rules. 

The simplest method is to adopt the entire set of CCMP goals as a component of the 
Coastal Management Program (similar to the mechanism for adopting local land use plans into 
the Coastal Management Program). This approach would require public notification and 
approval by the National Oceanic and Atmospheric Administration (NOAA). Both the 
Environmental Protection Agency (EPA) and NOAA encouraged this approach in a 1988 
Memorandum of Agreement (Appendix C). 
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The CCMP goals could also be integrated with local land use plans. For example, a 
county with extensive wetlands could amend the local land use plan with a policy prohibiting 
wetlands development. The amended land use plan would have to be approved by the N.C. 
Coastal Resources Commission for incorporation into the Coastal Management Program. 

Alternatively, individual CCMP goals could be introduced as new regulations by DCM or 
sponsored by another State agency, such as DEM. For example, State agencies could propose 
amendments to CAMA which protect critical habitats. Existing CAMA protection of primary 
nursery areas was introduced by the Division of Marine Fisheries. Regulatory revisions would 
require approval by the N.C. Coastal Resources Commission. 

The Management Conference could install an A/P reviewer on DCM's distribution list to 
receive notice of Federal activities under review. If the entire CCMP were adopted into the 
Coastal Management Program, the A/P reviewer could review proposed Federal consistency 
determinations for consistency with the CCMP, and submit comments to DCM. DCM would use 
the A/P comments to make the overall CZM consistency decision. DCM could forward the A/P 
comments to the Federal agency if they did not agree with DCM's final consistency 
determination. 

Alternatively, the Management Conference might delegate the entire A/P consistency 
review process to DCM. This may be the only acceptable option if the A/P study is terminated 
following completion of the CCMP, and an A/P contact cannot be created. After the CCMP is 
adopted into the Coastal Management Program, DCM will be required to consider the CCMP 
goals when reviewing Federal activities for consistency. It may be desirable, but not essential to 
have an independent A/P reviewer with special .knowledge of the CCMP goals. 

B. 2. Integration Requirements 

Each proposed integration strategy involves amending the Coastal Management Program. 
The CCMP can be adopted into the Coastal Management Program for consistency review 
purposes without approval by the N.C. Coastal Resources Commission, as long as changes are 
not proposed to the N.C. Administrative Code in the Coastal Management Rules. Federal 
consistency is mandated by the CZMA and is not, strictly speaking, under the jurisdiction of the 
N.C. Coastal Resources Commission. DCM must follow the NOAA requirements for amending 
the Coastal Management Program, which require public notification and specific submission 
procedures. NOAA has three weeks to determine if the submitted change is routine or requires 
preparation of an Environmental Impact Statement. The submission of the CCMP should be 
considered routine and receive automatic approval because the Memorandum of Agreement 
between EPA and NOAA encourages adoption of the CCMP into the State's Coastal 
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Management Program. The entire process could be completed in several months (Jim 
Wuenscher, pers. comrn., January 31, 1991). 

The key to effective integration with the CZM consistency program is enforceable and 
specific CCMP goals. The Management Conference should draft clear CCMP goals and 
objectives to strengthen consistency review options through the coastal zone program. Vague 
goals (e.g., protecting fishery resources) cannot be enforced through the CZM consistency review 
process. 

B. 3. Advantages of Integration 

Integrating with the CZM consistency process generates three clear advantages for the 
A/P program: 

• The A/P program gains the authority to stop inconsistent projects. In contrast, 
integration with the State Clearinghouse process provides authority to comment but 
not to deny Federal activities. 

• The AlP program gains authority to review the issuance of Federal licenses and 
permits for CCMP consistency review. Under Section 320(b)(7), only direct Federal 
projects and financial assistance programs are subject to CCMP consistency review. 
If the CCMP is incorporated into the Coastal Management Program, Federal license 
and permit decisions are also eligible for CCMP consistency review. 

• Adoption of the CCMP into the Coastal Management Program automatically ensures 
that Federal activities are reviewed for consistency with the CCMP goals. This 
option enables the A/P consistency review process to continue after the A/P study is 
terminated. 

B. 4. Disadvantages of Integration 

Integration with the CZM consistency review program excludes direct A/P participation 
in the State Clearinghouse process. The A/P program acquires CZM authority to stop or modify 
Federal projects if the A/P program becomes a part of the CZM consistency review program. 
The A/P program loses CZM authority if it interacts directly with the State Clearinghouse (i.e., 
the Clearinghouse routes Federal proposals directly to an AlP reviewer). 
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C. SUMMARY 

The CZM consistency program has extensive geographic and programmatic jurisdiction 
and the authority to stop projects found to be inconsistent with the Nonh Carolina Coastal 
Management Program. Integration with the CZM consistency program would also ensure that 
AlP consistency review continues after dissolution of the A/P study. The CZMA restricts review 
to determining consistency with specific policies in the Coastal Management Program. 
Therefore, the A/P and CZM review processes could be integrated only by adopting the CCMP 
goals into the Coastal Management Program. Integration would require public notice and 
approval by NOAA, which could be completed in several months. 
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CHAPTER 5 

NONPOINT SOURCE CONSISTENCY REVIEW PROCESS 

A. INTRODUCTION 

This chapter presents North Carolina ' s Nonpoint Source (NPS) consistency review 
process as a model for designing the A/P consistency strategy. The NPS review process satisfies 
consistency requirements very similar to those imposed on the A/P program by CW A Section 
3 20(b )(7). The NPS review process also illustrates the mechanics of integrating a consistency 
program with both the State Clearinghouse and the CZM consistency program. 

B. PROGRAM DESCRIPTIO:\ 

8.1. Jurisdiction and Authority 

Section 319 of the CW A requires each State to develop a NPS Management Program 
with a Federal consistency review component. Under Section 319(b )(2)(F), each State must 
identify Federal activities to review for consistency with its NPS Management Program (see 
Appendix D) . Section 319(b)(2)(F) closely resembles Section 320(b)(7) which establishes the 
NEP consistency requirement. As a result, both the NPS Management Program and the A/P 
Srudy must develop strategies for reviewing Federal assistance programs and direct development 
projects according to the procedures specified in EO 12372. 

The EPA Office of Marine and Esruarine Protection recommends coordinating, rather 
than integrating the NEP and NPS consistency processes because the goals of the CCMP may 
differ from those of the State NPS Management Program. Although the CCMP and NPS 
Management Program are likely to share common goals, the CCMP will probably include social 
and ecological goals not included in the NPS Management Program, which concentrates on water 
quality goals. Therefore, the A/P srudy should maintain a separate review of Federal activities 
for consistency with the CCMP goals. 

8.2. Review Procedures 

The NPS Branch in OEM implements the North Carolina NPS Management Program. 
The NPS Branch is pursuing integration with both the State Clearinghouse intergovernmental 
review process and the CZM consistency review program managed by DCM. For over a year, 
the NPS Branch has reviewed Federal activity proposals routed through the Clearinghouse. 
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More recently, the NPS Branch submitted the NPS Management Program to DCM for 
incorporation into the Coastal Management Program, which will enable the NPS Branch to 
participate in the CZM consistency review program. 

The NPS Branch submitted a list of Federal programs to the Clearinghouse to be 
reviewed for consistency with the NPS Management Program. The NPS Branch also appointed 
an NPS reviewer from their staff to interact with the Clearinghouse and the DEHNR consistency 
coordinator, Melba McGhee. Consistency reviews occupy a small portion of the NPS reviewers 
work load (Alan Oark, pers. comm., March 19, 1991). 

The State Clearinghouse channels notice of proposed Federal activities to the NPS 
reviewer through the DEHNR consistency coordinator. Financial assistance applications and 
NEPA scoping documents comprise the majority of projects reviewed by the NPS contact. The 
NPS reviewer analyzes the proposed activity for conflicts with the goals of the NPS Management 
Program, paying close attention to potential adverse effects on water quality. The NPS reviewer 
may discuss the proposed activity with other reviewers to gather additional information and 
coordinate comments. 

The NPS reviewer comments on secondary and cumulative effects of the proposed 
activity. For example, the NPS reviewer may question how a community will treat the additional 
waste load imposed by construction of a water supply expansion project funded by the Famers 
Home Adnllnisttation. 

The DEHNR consistency coordinator receives the comments from the NPS contact, 
identifies conflicts within the Department and assists in their resolution, generates a cover letter 
for the Department comments, and forwards the comments to the Clearinghouse. The 
Clearinghouse consolidates the DEHNR comments with comments from other State departments 
into the State Process Recommendation. This document is forwarded to the responsible Federal 
agency. 

The NPS Branch has limited access to direct interaction with Federal agencies sponsoring 
development activities. The NPS Branch must convince superior officials within OEM and 
DEHNR to pursue negotiations with Federal agencies and support NPS Branch objections to a 
proposed project. The Secretary of DEHNR must pursue negotiations with the responsible 
Federal agency. 

The NPS Branch also submitted the NPS Management Program to DCM for adoption 
into the Coastal Management Program for consistency review purposes. DCM forwarded the 
NPS Management Program to NOAA on Apri110, 1991, and approval is expected in the near 
future. 
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C. CONCLUSIO:\S ORA WN FROM NPS CONSISTENCY REVIEW EXPERIENCE 

C.l. Clearinghouse Limitations 

It is difficult to assess the effectiveness of the intergovernmental review process 
conducted by the Clearinghouse because the commentors seldom receive feedback to their 
comments. The lack of feedback is partially due to slow NEP A procedures. During the past year 
and a half, the NPS Branch commented on approximately 30 NEP A scoping proposals, but none 
of the scoping documents have been followed up by a formal Environmental Impact Statement or 
Environmental Assessment. Therefore, the NPS Branch cannot determine if its comments were 
addressed in the ftnal NEP A documents. 

The NPS Branch is satisfied with the routing procedures coordinated by the 
Clearinghouse. However, the NPS Branch is pursuing integration with the CZM consistency 
program to reinforce the influence of NPS Branch comments. Integration with the CZM 
program will enable the NPS Branch to require modifications or halt inconsistent projects in the 
coastal region. The NPS Branch has Statewide physical jurisdiction which exceeds CZM 
jurisdiction. Therefore, The NPS Branch will continue to interact with the Clearinghouse to 
review Federal activities outside of the coastal region. Reviews routed through the 
Clearinghouse will have less influence on Federal activities than those routed through DCM. 

In contrast to the NPS Management Program, the A/P Study has similar jurisdiction as 
the CZM consistency program (which extends beyond the 20 CAMA counties to include all 
projects which could have an adverse impact on coastal resources). Therefore, the A/P study 
does not need to interact with both the Clearinghouse and DCM. The A/P Study will maxim.ize 
its influence on Federal activities by integrating exclusively with the CZM consistency program. 

The Clearinghouse represents a broader constituency of State agencies than the CZM 
consistency program. The comments of the NPS Branch may be opposed by numerous State 
agencies submitting comments to the Clearinghouse. In such circumstances, it may be difficult 
to convince OEM officials and the Secretary of DEHNR to advocate the NPS Branch comments, 
unless the comments address a major issue (e.g., omission of data in an Environmental Impact 
Statement). Comments from the NPS Branch or the A/P reviewer are less likely to be opposed 
by other reviewers within the CZM consistency program. DCM may also be more inclined to 
advocate AlP comments because the CCMP goals will be incorporated into the Coastal 
Management Program. 
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CHAPTER 6 

RECOMMENDATIONS FOR AN 
A/P CONSISTENCY REVIEW PROGRAM 

A. GENERAL STRATEGY RECOMMENDATION 

The A/P Federal consistency program would maximize jurisdiction and authority by 
integrating with the CZM consistency review program. Integration with the CZM program 
would also ensure that an AlP consistency review process would continue even if the AlP Study 
is terminated following completion of the CCMP. DCM could assume responsibility for 
reviewing Federal activities for consistency with the CCMP goals after the CCMP is adopted 
into the Coastal Management Program. This strategy would also encourage coodination with the 
NPS consistency process which will be integrated with the CZM program in the near future. 

Integration with the State Oearinghouse is not recommended because this strategy would 
interfere with integration of the AlP and CZM programs. The AlP program would sacrifice the 
authority of the CZMA consistency provisions if the AlP program were to interact directly with 
the State Clearinghouse (Weunscher, pers. comm. January 31, 1991). Integration with the State 
Clearinghouse would also require appointment of an A/P reviewer to prepare AlP comments and 
submit them to the Qearinghouse. It might be impossible to appoint an AlP reviewer if the AlP 
program is eliminated following CCMP development. 

The overall strategy is presented in Figure 4, adapted from the sample strategy proposed 
by the EPA Office of Marine and EStuarine Protection (OMEP 1990). This chapter describes the 
tasks required to integrate the AlP and CZM consistency programs. 

B. SPECIFIC PROGRAM RECOMMENDATIONS 

B. 1. Develop Specific and Enforceable CCMP Objectives 

The Management Conference should incorporate specific objectives into the CCMP. 
Specific CCMP goals would provide stronger ammunition for DCM to reject proposed Federal 
activities or require project modifications. DCM can reject Federal consistency determinations 
primarily on the basis that mandatory land use provisions or enforceable regulations will be 
violated by a proposed activity. It is more difficult to prove that general objectives and goals will 
be violated by proposed Federal activities. The Management Conference should discuss CCMP 
development with DCM in order to maximize effective language in the CCMP. 
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B. 2. Submit the CCMP for Adoption into the Coastal Management Program 

The Memorandum of Undemanding between EPA and NOAA requires the Management 
Conference to submit the CCMP to DCM for consistency review with the Coastal Management 
Program. Following consistency approval, the Management Conference should submit the 
CCMP for adoption into the Coastal Management Program. The incorporation should proceed 
rapidly, assuming DCM would certify the CCMP as consistent with the Coastal Management 
Program. DCM staff would fulfill the NOAA requirements for amending the Coastal 
Management Program. DCM would file the required forms with NOAA and notify the public of 
the proposed adoption of the CCMP into the Coastal Management Program. The entire process 
could be completed in several months (James Wuenscher, pers. oomm., January 31, 1991). 

B. 3. Finalize Inventory of Federal Programs 

The inventories of Federal programs presented in Chapter 2 will have to be revised aft.er 
the CCMP is completed. The preliminary inventories were compiled before the CCMP was 
drafted and may not include all programs that will affect the fmal goals of the CCMP. 

B. 4. Expand List of Federal Programs Subject to CZM Review 

The Management Conference may wish to review Federal programs not currently 
reviewed by DCM. The Management Conference should negotiate with DCM to incorporate all 
programs on the final AlP inventory of Federal prograrns into the list of programs eligible for 
CZM review. Currently, DCM is revising the list of Federal activities subject to CZM 
consistency review, and is willing to expand the list to accomodate the AlP consistency review 
process. (James Wuenscber, pers. comm., January 31, 1991). 

B. 5. Establish Review Criteria 

The Management Conference should develop criteria and guidelines for reviewing 
Federal programs based upon the eventual goals, objectives, and policies of the CCMP. The 
criteria should address (OMEP 1990): 

• Potential threats to the specific CCMP objectives 

• Priority environmental problems in the A/P region and their causes 

• Specific geographic areas targeted in the CCMP (e.g., critical habitats, pristine areas, 
degraded areas, recreational areas, and highly valued commercial areas) 
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• Potential effects from typical "red flag" activities and projects in the estuarine region 
(e.g., hazardous waste disposal or destruction of critical habitatS) 

The review guidelines should address indirect effects and cumulative impacts resulting 
from Federal activities as well as direct impacts. The NPS Branch in DEM should be consulted 
for expertise in determining secondary impacts. 

B. 6. Develop Guidance for Reviewers 

The A/P staff should prepare a guidance document that summarizes the CCMP, the 
consistency review procedures, and review criteria The guidance should highlight major goals, 
policies, programs, requirements, and targeted areas in the CCMP (OMEP 1990). The guidance 
should be distributed to reviewers and Federal agencies managing programs selected for CCMP 
consistency review. 

B. 7. Designate a Point of Contact 

The Management Conference should designate a Point of Contact to coordinate A/P 
consistency review within the context of CZM review procedures. The A/P contact would 
receive Federal project proposals from DCM, formulate the CCMP consistency position, and 
forward it to DCM. The A/P contact might solicit technical information from other agencies 
(e.g., DEM) while preparing the A/P consistency position. 

The EPA Office of Marine and Estuarine Protection suggests that the A/P contact be a 
member of the A/P estuarine program staff with expen knowledge of the CCMP goals. 
However, current A/P staffing levels may be incapable of supponing a contact position, and A/P 
staff positions may be eliminated following completion of the CCMP. Under these 
circumstances, DCM staff could assume responsibility for the A/P consistency process after the 
CCMP is adopted into the Coastal Management Program. 

B. 8. Specify Mechanisms for Obtaining Federal Proposals 

The AlP contact would obtain Federal proposals and assistance applications, Federal 
permit and liscense proposals, and NEPA materials from DCM. The A/P contact would be added 
to the existing circulation list maintained by DCM. 
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B. 9. Establish Time Restrictions for Reviews 

Review time restrictions would vary, depending upon the type of Federal activity under 
review. Specific time restrictions should be negotiated with DCM. In general, DCM allows 
reviewers 21 days to comment on direct development and Federal license activities. 

B. 10. Design a Strategy for Resolving ConOicts 

Consistency review programs are intended to enhance intergovernmental cooperation. 
Prior to transmitting a negative recommendation, the Management Conference should negotiate 
with Federal agencies to modify proposed actions that will conflict with the CCMP goals. The 
following conflict resolution strategy is recommended by the EPA Office of Marine and 
Estuarine Protection: 

• The A/P reviewer notifies DCM of project conflicts with the Albemarle-Parnlico 
CCMP 

• DCM informs the responsible Federal agency of conflicts with the CCMP and 
encourages negotiations 

• Representatives of the Federal agency and the A/P Policy Committee, Technical 
Committee, and Citizen's Advisory Committees meet to resolve conflicts 

• If the conflicts are not resolved, formal comments are submitted to the responsible 
Federal agency through DCM 

• The Federal agency must respond to the State comments by modifying the project 
plans, withdrawing the project, or explaining the reasons for not accommodating the 
State's concerns (e.g., national security interests). 

• If the Federal agency's response is unsatisfactory, the conflict is elevated to the EPA 
Region IV Office. The Regional staff would negotiate the State's position directly 
with NOAA (which oversees the CZM consistency program). 

The A/P contact should work closely with DCM to ensure that the Management 
Conference's concerns are represented in the final consistency detennination. 
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C. ADDITIONAL TASKS 

C. 1. Investigate Federal Facility Operations 

A comprehensive Federal consistency strategy should include a study of ongoing 
operations at Federal facilities. Section 313 of the Clean Water Act requires any Federal entity 
having jurisdiction over property and facilities, or engaged in any activity that may result in 
water pollution, to comply with all State and local water pollution control requirements. States 
may review Federal activities to ensure such compliance under the authority of EO 12088. 
Office of Management and Budget Circular A-106 provides the mechanism for implementing the 
State's authority. However, in North Carolina, the A-106 process is not carried out by the State 
but by the EPA Region IV Office. 

Office of Management and Budget Circular A-106 requires Federal agencies to identify 
facilities that are not in compliance with Federal, State, or local standards. Facilities not in 
compliance must develop 5-year plans to correct standard violations reported by EPA or the 
State. The plans are updated and reviewed biennially. 

The Management Conference could gain access to review operations at Federal facilities 
through the A-106 process. The EPA representative on the Management Conference could act as 
liaison between the Management Conference and the EPA personnel in Region IV who review 
A-106 plans. 

The Management Conference should identify Federal facilities in the A/P region where 
operations might conflict with CCMP goals. (Note: this task is scheduled to be performed by 
Research Triangle Institute as part of A/P Study 452, Evaluation of Federal Program Impacts, in 
Fiscal Year 1991.) 

C. 2. Develop Memoranda of Understanding (MOUs) 

The Management Conference should encourage Federal agencies to commit to furthering 
the CCMP goals in written memoranda of understanding (MOUs). MOUs result from 
negotiation and are not mandatory. However, through negotiation, the Management Conference 
may be able to influence operations at Federal facilities such as defense installations. MOUs can 
include contingencies for future Federal assistance proposals and development projects (OMEP 
1990). The goals of the CCMP could also be enhanced by MOUs committing Federal agencies 
that operate conservation and education programs to focus on Management Conference concerns 
(e.g. , the Agricultural Stabilization and Conservation Service). 

Both the Chesapeake Bay and Puget Sound Estuarine Programs have pursued MOUs to 
enhance implementation of their management plans. These MOUs formalize remediation 
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schedules at contaminated defense installations, as well as outline technical assistance to be 
provided by cooperating Federal agencies (e.g., the U.S. Fish and Wildlife Service and the Soil 
Conservation Service). Similar MOUs should be developed to address the concerns of the A/P 
Management Conference. 

D. SUMMARY 

The A/P program will probably have to rely upon technical assistance from other 
agencies (e.g. , OEM, OCM, Division of Marine Fisheries) to determine consistency with the 
CCMP goals. Therefore, the A/P Study must coordinate the development of Federal consistency 
review criteria and policy statements with other relevant agencies, especially DEM and DCM. 
Through cooperation, the A/P Study can enhance the existing review process by addressing areas 
currently outside of OCM jurisdiction. The goals of the CCMP are also likely to complement the 
NPS Management Program and strengthen the review comments prepared by the NPS Branch of 
OEM. Ultimately, the success of the A/P Federal consistency review process depends upon 
negotiation and coordination with DCM and DEM. 
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ble water quality standards, and ( II) the goals and require· 
ment.s of this Act; 

tFJ incluck recommendations of the Administrator con· 
ceming future programs (including tn forcemt •: t programs) 
for controlling pollution from nonpoint sources; and 

(G) identify the actil·ities and programs of departments, 
agencies, and instrumentalities of the United States u:hich 
art inconsistent with the management programs submitted 
by the States and recommend modifications so that such 
actiuitiu and programs are consistent with and assist the 
Statu in imp~mentation of such man<J8ement programs. 

(n) SET ASID6 FOR ADMINISTRATIVE PERSONNEL-Not less than 5 
percent of tlu fundJ appropriated pursuant to subsection (j) for any 
ri.Scal year shall bt auailabk to tlu Administrator to maintain per· 
sonnet level& at tlu Environmental Protection Agency at leL·els 
which art ackquau to carry out this section in such year. 
SEC. JZO. ,VA T/0 /VAL ESTUARY PROGRAM. 

(a) MANAG£,\IENT CONFERENCE.-
(1) NOMINATION OF ESTUARIES.-The Go~:ernor of any Sta te 

may ncmiMte to the Administrator an estuary lying in whok 
or in part within the State as an estuary of national signifi· 
cance and request a management conference to det·elop a com· 
prehensiiX! management plan for tlu estuary. The nomination 
shall document the need for tlu conference, tlu likelihood of 
success, and information relating to the factors in paragraph 
(2). 

(2) CONVBNI/VG OF CONFERENCE.-
(A) IN G6NERAL.-In any case wlurt the Administrator 

deurmina, on his own initiatiiX! or upon nomination of a 
Stau unckr paragraph (1), that tlu attainment or mainte· 
nonce of th4t waur quality in an estuary which assures 
protecticn of public water supplies and the protection and 
propa&aticn of a balanced, indi8enous population of shell· 
fish, rl3h. and wildlife, and allows recrtaticnal activities, 
in and on the waur, requil'ft tlu control of point and non· 
point sources of polluticn to supplement uisting controls of 
polluticn in mart than one Stau, tlu Administrator shal 
sekct such estuary and convene a management 
confertnct. 

(/J) hiORJTY CONSIDERATION.-The Administrator shall 
give priority consideraticn under this section to Lcng 
Island Sound, New York and Connecticut; Narragansett 
Bay, Rhock Island; Buz.zardJ Bay, Massachusett.s; Puget 
Sound, Washington; New Yorft.New Jersey Harbor, New 
Yorl and New Jersey; Delawart Bay, Delaware and New 
Jersey; Delawart Inland Bays, Delaware; A lbtmark Sound, 
North Carolina; Sorasota Bay, Florida; San Francisco Bay, 
California; and Galveston Bay, Texas. 

(3) BcUNDARY DISPUTE EXCEPT/ON.-/n any case in which a 
boundary bttUJ«n two States passes through an estuary and 
such boundary i8 disputed and is tlu subject of an action in 
any court, tlu Administrator shall not conL·ene a management 



conference with respect to such estuary before a final adjudica
tion has been made of such dispute. 

(b) PuRPOSES OF CONFERENCE.-The purposes of any management 
conference convened with respect to an estuary under this subsection 
shall be to-

(1) assess trends in water quality, natural resources, and uses 
of the estuary; 

(2} collect, characterize, and assess data on tozics, nutrients, 
and natural resources within the estuarine zone to Ukntify the 
causes of environmental problems; 

(3} der;elop the relationship between the inplace loads and 
point arui nonpoint loadings of pollutants to the estuarine zone 
arui the potential uses of the zone, water quality, and natural 
resources; 

(4) deL·elop a comprehensir;e conseroation and management 
plan that recommends priority correctir;e action.r arui compli· 
ance schedules addressing point arui n.onpoint sources of poilu· 
tion ta restore arui maintain the chemica~ physica~ and 
biological integrity of the estuary, including restoration arui 
maintenance of water quality, a balanced in.digenou.s popula
tion. of shell(LSh, (LSh arui wildlife, arui recreational actir;itiu 
in the estuary, and assure that the designated uses of the estu· 
ary are protected; 

(5) der;elop plan.r for the coordin.ated implementation of the 
plan by the States as well as Federal an.d local agen.cies partici· 
pating in the conference; 

(6) mon.itor the effectiveness of action.s taken pursuant to the 
plan; arui 

(7) review all Federal financial assistance programs arui Fed· 
eral development projects in accorda~ with the requirements 
of Ezecutir;e Order 12371, as in effect on September 17, 1983, to 
<ktermine whether such assistance program or project would be 
consistent with arui further the purposes arui objectives of the 
plan prepared ulllUr this section. 

For purpases of paTYJ{{T"CJph (7), such programs and projects shall not 
be limited ta the assl8tan.ce programs and deuelopment projects sub
ject to Ezecutiue Order 12371, but may include any programs listed 
in the moat recent Catalog of Federal Domestic Assista~ which 
may haue an. effect on the purposes arui objectives of the plan der;el· 
oped under this section. 

(c) MEMBERS OF CONFERE.'VCE.-The members of a m ... iulgement 
conferen.Ct converted ulllUr this section shall include, at a mini· 
mum, the Administrator arui representatives of-

{!) each State arui foreign n.ation. located in whole or in part 
in the estuarine zone of the estuary for which the conference is 
corwen.ed; 

(2) intemation.al, interstate, or region.al agencies or entities 
having jurisdiction over all or a signi(LCant part of the estuary; 

(3} each interested Federal agency, as determined appropriate 
by the Administrator; 

(4) local governments har;ing jurisdiction over any larui or 
water within the estuarine zone, as determined appropriate by 
the Administrator; arui 



(5) affected industries, public and pril•ate educational in.stitu
tioflS, and the general public, as determined appropriate by the 
Administrator. 

(d) UrrLIZATION OF ExiSTING DATA.-ln developing a coflServation 
and management plan under this section, the management confer
ence shall survey and utilize existing reports, data, and studies re
lating to the estuary that haue been developed by or mack available 
to Federal, interstate, State, and local agencies. 

(e) PERIOD OF CONFERENCE.-A management conference conl.!ened 
under this section shall be convened for a period not to exceed 5 
years. Such conference may be extended by the Administrator, and 
if terminated after the initial period, may be recon~·ened by the Ad
ministrator at any time thereafter, as may be necessary to meet the 
requirements of this section. 

({)APPROVAL AND IMPLEMENTATION OF f>u.NS.-
(1} APPROVAL--Not later than 120 days after the completion 

.of a coflServation and management plan and after providing (or 
public review and comment, the Administrator shall approve 
such plan if the plan meets the requirements of this section and 
the affected Governor or Governors concur. 

(2) [MPLEMENTATION.-Upon approval of a COflServation and 
management plan under this sectwn, such plan shall be imple
mented. Funds authorized to be appropriated urukr titles II 
and VI and section 319 of this Act may be used in accordance 
with the applicable requirements of this Act to assist Statu 
with the implementation of such plan. 

(g) G!IANTS.-
(1) RECIPIENTS.-The Administrator is authorized to make 

grants to State, interstate, and regional water pollution control 
agencies and entities, State coastal zone management agencies, 
interstate agenciea, other public or nonprofit private agencies, 
iflStitutioM, organizatioM, and individual& 

(2) PuRPOSES. -Grants under this subsection shall be made to 
pay for assisting research, surveys, studies, and rnocklif16 and 
other technical worJe necessary for the development of a coflSer
uation and management plan urukr this section. 

(3) F'EDEIIAL SHARE.-The amount of grants to any person (in· 
cludifll a State, interstate, or regional agency or entity) under 
this subs«tion for a (lScal year shall not exceed 7S percent of 
the costs of such research, survey, studies, and worJe and shall 
be made on condition that the non-Federal share of such costs 
are provided from non-Federal sources. 

{h) GIIANT REPORTING.-Any person (includifll a State, interstate, 
or. regional.agency or entity) that receives a grant under subsection 
(g) shall report to the Adm~nistrator not later than 18 months after 
receipt of such grant and b~enn1ally thereafter on the progr-ess beur.g 
mack urukr this section. 

(i) AUTHORIZATION OF APPROPRIATIONS.-There are authorized to 
be appropriated to the Administrator not to exceed $12,000,{)()() per 
(lScal year for each of (lScal years 1987, 1988, 1989, 1990, and 1991 
for-

(1) ezpeMes related to the administration of management con· 
ferences urukr this section, not to exceed 10 percent of the 
amount appropriated under this subsection; 



f2J making grants under subsectio':' fg); and 
(JJ monitoring the implementation of a con.sen·ation and 

management plan by the, manr::gement conference or by the Ad· 
ministrator, in any case 1n wh1ch the conference has been termi· 
nated. 

The Administrator shall provide up to $5.000,000 per (!Seal year of 
the sum.s authorized to be appropriated under this subsection to the 
Administrator of the National Oceanic and Atmospheric Adminis· 
/ration to carry out subsection (j). 

(j) RESEARCH.-
( 1J PROGRA:.ts.-ln order to determine the need to convene a 

management conference under this section or at the request of 
such a management conference, the Administrator shall coordi· 
nate and implement, through the National Marine Pollution. 
Program Office and the National Marine Fisheries Service of 
the National Oceanic and Atmospheric Administration., as ap
propriate, for one or more estuarine zones-

(AJ a lon.g·term program of trend assessment monitoring 
measuring variation.s in. pollutant concentrations, marine 
ecology, and other physical or biological environmental pa· 
rameters which may affect estuarine zones, to provide the 
Administrator the capocity to determine the potential an.d 
actual effects of alternative management strategies and 
measures; 

(8) a program of ecosystem assessmen'l assisting in. the de· 
~·elopmen.t of (i} baseline studies which determine the state 
of estuarine zones and the effects of natural an.d anthropo
genic chan.ge1, an.d (ii) predictive models capable of tran.s· 
lating information. on. specific discharges or genera pollut· 
ant loadings within. estuarine zon.n into a set of probable 
effects on. such zones; 

(CJ a comprehensive water quality sampling program for 
the continuous monitoring of nutrients, chlorine, acid pre· 
cipitation dissolved oxygen., and potentially toxic pollutants 
(including organic chemical& an.d metal&} in estuarine 
zones, a{Ur consultation with interefted State, loca~ inter· 
state, or international agencies and rev~w and analysi.s of 
all environmental sampling data presently collected from 
estuarine zones; an.d 

(D) a program of research to identify the movements of 
nutrients, sediments and pollutants through estuarine 
zones and tlu impact of n.utr~n.ts, sediments, and pollut· 
ants on. water guality, the ecosystem, and designated or po
tential uses of tlu estuarine zon.u. 

(2) &PORTS.-The Administrator, in cooperation. with tlu 
Administrator of tlu National Oceanic and Atmospheric Ad· 
ministration., shall submit to the Congress no less often. than. bi· 
en.n.ially a comprehensive report on tlu activities authorized 
under this subsection. including-

(A) a listing of priority monitoring and research need$; 
(8} an. assessment of tlu state and health of tlu Nation 8 

estuarine zones, to tlu extent evaluated under thi.s 
subsection; 
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rCJ a discussion of pollution problems and trends in pol
lutant concentratioru with a direct or indirect effect on 
water quality, the ecosystem. and designated or potential 
uses of each estuarine zone, to the extent evaluated under 
this subsection; and 

(D) an evaluation of pollution abatement actit·ities and 
management measures so far implemented to determine the 
degree of improL·ement toward the objectives expressed in 
subsection rbX4J of this section. 

(It) DEFINITIONS. -For purposes of this section. the terms "estz.:
ary" and "estuarine zone" have the meanings such terms have in 
section 1 04(nX4J of this Act, except that the term "estuarine zone" 
shaU also ~nclude_ O:SSocfated aquatic ecosystems an<! those portions 
of.tnb~tarr.es drammg &nto the estuary ~p t~ the hi.Storic height of 
m&grat&on of anadromous (I.Sh or the h&.Stonc head of tidal in/1u
enct, whichever is higher. 

TITLE IV-PERMITS AND LICENSES 

CERTIFICATION 

SEC. 401. (aXl) Any applicant for a Federal license or permit to 
conduct any activity including, but not limited to, the construction 
or operation of facilities, which may result in any discharge into 
the navigable waters, shall provide the licensing or permitting 
agency a certification from the State in which the discharge origi· 
nates or will originate, or, if appropriate, from the interstate water 
pollution control agency having jurisdiction over the navigable 
waters at the point where the discharge originates or will origi· 
nate, that any such discharge will comply with the applicable pro
visions of section.t 301, 302, 303, 306, and 307 of this Act. In the 
case of any such activity for which there is not an applicable efflu· 
ent limitation or other limitation under seciions 30 l(b) and 302, 
and there is not an applicable standard under sections 306, and 
307, the State shall so certify, except that any such certification 
shall not be deemed to satisfy section 511(c) of this Act. Such State 
or interstate agen~ shall establish procedures for public notice in 
the case of all applications for certification by it and, to the extent 
it deems apprt'pnate, procedures for public hearings in connection 
with specific application.t. In any case where a State or interstate 
agency has no authority to give such a certification, such certifica· 
tion shall be from the Administrator. If the State, interstate 
agency, or Administrator, as the case may be, fails or refuses to act 
on a request for certification, within a reasonable period of time 
(which shall not exceed one /ear) after receipt of such request, the 
certification requirements o this subsection shall be waived with 
respect to such Federal application. No license or permit shall be 
granted until the certification required by this section has been ob
tained or has been waived as provided in the preceding sentence. 
No license or permit shall be granted if certification has been 
denied by the State, interstate agency, or the Administrator, as the 
case may be. 

(2) Upon receipt of such apfl.ication. and cert!fication the_li_cens· 
ing or permitting agency shal tmmediately notify the AdmmlStra· 
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Fedaral R..P,tar 

Vol. 47. No. tl7 

Tr!day. July 10. lOSl 

Title s-

The President 

30959 

Presidential Documents 

Executive Order 1.2.372 of July 14, 1982 

Intergovernmental Review of Federal Programs 

By the authority vested l.o me u President by the Constitution and laws of the 
United States of America, Including Section 401(a) of the Intergovernmen ta l 
Cooperation Act of 1968 (42 U.S.C. 4231(a)) a nd Section 301 of Title 3 of the 
United States Code, en d In order to foster an btergovernmental partnership 
and a strengthened federalism by relying on State and local processes for the 
State and local govecnmenl coordination and review of proposed Federal 
fl1lancial assistance and direct Federal development. it is hereby ordered as 
follows: 

Section 1. Federal agencies shall provide opportunities lor consultatioo by 
elected officials of those State and locel governments that would provide the 
non-Federal funds for, or that would be directly affected by. proposed Fed eral 
financial assistance or direct Federal d•velopment. 

Sec. 2. To the extent the States, in consultation with local general purpose 
governments, and local special pUipose government~ they consider appropri· 
ate, develop their own p!'Ocessee or refine existing processes for State and 
local elected offlciele to reView and coordinate proposed Federal financia l 
aseistance and direct Federal development, the Federal agencies shall. to the 
extent permitted by law: 

(a) Utilize the State ·process to determine official views of Stale a nd loca l 
elected officlals. 

(b) Communicate with State and local elected officials as early in the program 
plaMing cycle as Is reasonably feasible to explain specific plans and actions. 

(c) Make efforts to accommodate State and local elected officials' concerns 
with proposed Federal financial assistance and direct Fede;al developmen t 
that are communicated through the designated State' process. For those cases 
where the concerns caMot be accommodated. Federal o£ficials shall expla in 
the bases for their decision In a llm•ly manner. 

(d) Allow th• States to simplify. and consolida te existing Federally requi red 
State pran submissions. Where Stat~ planning and budgeting systems are 
sufficient and where permitted by law. the substitution of Stale plans lor 
Federally required State plans aha II be encouraged by the agencies. 

(e) Seek the coordination of views of affected Stale and local elected officia ls 
in one Stale with those of another Stale when proposed Federal fin ancia l 
assistance or direct Federa! development has an i mpt~cl on inters tate mc1rc. 
politan urban centers or other interstate areas. Existing inters tate mecha nisms 
that are redesignated as part of the Stale process may be used fur thi s 
purpose. 

( f) Support State and local governments by d i scouregin~ the reaut hurtzonmn llt 

cre a~ion o f any planning o rganiza tion ....,hich is F"cdcr~lly·fundcd. wh ich h;~~ a 
Federally-prescribed membership. which is es1ablbshcd fur a hmitcd pu1 posf". 
and which is not adequately rr:prcscntative of. o r ecr:our:tod.Jie 10. S!.ll •· nr 
local elected officials. 

Soc. 3. (o) The StRle process referred to in Section 2 ohall include those wlu·rc 
States delegate. in specific instances. to loca! e lected oH•c iols the revu:w. 
coord ination. and commun ication with federa l agenc ies. 
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(b) At the dla~tlon of the State and local elected o!nclals. the State proce11 
may exclude certain Federal program a from review and comment. 

Sec. 4. The Olnce of Management and Budget (OMB) shall maintain a llat of 
ornclal State entitles dealll:"ated by the States to review and coordinate 
proposed Federal rlllanctal aaalatance and direct Federal development. The 
Olnce of Management ellld Bud,qet thall diueminate such liata to the Federal 
agencie~. 

Sec. 5. (a) Aaencltl •.hall propote rulea and regulations governing the formula. 
tion, evaluation, and review of propoaed Federal financial auiatonce and 
direct Federal development purauant to thla Order, to be submitted to the 
Olnce of Management and Budget for approval. 

[b) The rulea and regulaUona which reault from the proceu Indicated In 
SecUon 5(a) above ahaU replace any current rules end reg\llations and become 
effecUve AprU 30. ~983. 

Sec. 6. The Dlrector of the Office of Management and Budget ia authorized to 
prescribe auch rul~a end reg\llatlona, II any, u he deems appropriate for the 
effective implernentaUon and admlnialration of this Order end the lntcrgov· 
emrnental Cooperation Act of 1968. The Director Ia •lao authorized to exerciae 
the authority vuted In the Prealdent by Section 401{e) of that Act (4Z U.S.C. 
4231(a}}, In a maMer conalatent vvith thla Order. 

Sec. 7. The Memorandum of November 8. 1968. ia terminated (33 F~d. R~a. 
16487, November 13, 1968). Tha Dlrector of the Office of Management and 
Budget ahaU revoke OMB Clrcular A-QS, which waa issued pursuant to that 
Memoranduro. However, Federal agencies ehall coatlnue to comply with the 
rule• and reg\llatlone luued pureuant to that Memorandum, including those 
luued by the Office o£ MMagement and Budget, until new rules and regula· 
tiona have been luued in accord vvith lhlt Order. 

Sec. a. The Director of the Ofnce of Management' and Budget •hall report to 
the President vvithin two years on Federal agency compliance w ilh thia Order. 
The view• of State elJld local elected officials on their experience• with these 
policies, along with any euggeationa lor improvement, will be included in the 
Director'• report. 

THE WHITE HOUSE, 
July 14. 1982. 
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TO: 

FROM: 

SUBJECT: 

DATE: 

UNITED STATES DEPARTMENT OF COMMERCE 
Nat1onal Oc:aanu: and AtmospheriC Adm•n•st,.atton 
... .. i !ON• L :c:.,~,N se ~ . ,, :. 
.,.,,,.,, ... q , on _; : ; ~ 4: :) 

Program M~:.;:J~~ 

~ Burg~S:S~~~f 
Coas~al Programs Division 

NOAA/ EPA Agreemen~ on the National Estuary Prcqram 

September lJ, 1988 

Attached is a copy of the NOAA/EPA agreement on the National 
Estuary Program (NEP) , recently signed by both Bill Evans, NOAA 
Administra~or and Lee Thomas, EPA Administrator. This document , 
the result of considerable negotiation, reflects an effor~ to 
better coordinate EPA activities in the NEPs with states'coasta l 
zone management programs. We believe it can greatly improve the 
ability of czm program managers to help guide the NEPs , where 
you believe it is appropriate. We want to avoid duplicat i on of 
effor~. and to utilize the wealth of experience that coastal zone 
programs can offer. This agreement has been made with EPA 
headquarters here in Washington, D.C. As such, i~ wil l guide t h e 
efforts of the EPA regions as well. We wi l l be working with you 
and with EPA to ensure its speedy implementation. 

Briefly, here is the essence of the NOAA/EPA agreement, as it 
affects coastal zone management programs: 

1 . EPA will treat the EPA Administrator's approva l of the CCXPs 
as a direct Federal activity, directly affecting the coastal 
zone. 
2. EPA guidance will reflect that should any additional 
estuaries be considered for nomination to the NEP program, 
existence of a federally approved czm program will be a 
favorable criteria for approval. 

3. To increase cooperation and to stress existing czm 
mechanisms, NOAA will stress activities of the management 
conferences convened under Section 320 of the Clean Water Act as 
part of Section 312 evaluations. 

4. EPA has also agreed that NOAA and EPA will encourage andj or 
require that the CCMPs be submitted for incorporation into the 
czm program , as appropriate. In effect, this means that 
whatever plans, laws, regulations or policies arise from the NE? 
must be approved by the state czm program. This should assure 
czm programs an opportunity for early involvement in the NEPs. 



4. CZM/NEP program ettorts are aimed at encouraging s~a~e 
ini~iative and implementation through quidance and 
cooperative planning -- no~ unilateral Federal 
requlation or direction. 

5. Mechanisms will be put in place to ensure that 
Management Conferences convened under the NEP will be 
coordinated with applicable State CZM planning 
processes and administra~ion of CZM plans. Similarly, 
CZM program reviews and grant decisions will seek 
opportunities to coordinate activities where Management 
Conferences have been convened, or where objectives of 
the national demonstration program have been defined, 
under the NEP. 
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THE COASTAL ZONE MANAGEMENT PROGRAM 
AND THE NATIONAL ESTUARY PROGRAM 

In order to avoid duplication of effort, unnecessary . 
expenditures of Federal funds, and the development o: conflicti~g 
regulatory mechanisms, involving the Coastal Zone Management 
Program (CZMP) and the National Estuary Program (NEP), the 
enclosed coordination paper, which we endorse, has been prepared 
to address NOAA and EPA responsibilities. 

This paper serves as guidance to NOAA and EPA program managers in 
carrying out their respective responsibilities under these t~o 
programs. Steps will be undertaken to begin implemen-
tation of the specific actions called for under Section v, 
including the establishment of a mechanism at the national level 
for coordination and oversight of individual estuary programs 
under the NEP and to ensure continued integration of the NEP and 
CZMP. 

Coordination of NOAA and EPA activities related to· this 
agreement will be handled by John J. Carey, Deputy Assistant 
Administrator, NOAA, National ocean Service and Tudor T. Davies, 
Director, Office of Marine and Estuarine Protection, EPA. 

Enclosure 

1 l.am E. Evans 
Under Secretary !or 
Oceans and Atmosphere 
Department of Commerce 

DATE t;:;:pf \?. I(~ 

~~ 
Administrator 
Environmental Protection 
Agency 

DATE ~ 1 f.- ~~~6r 
7 
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THE COASTAL ZONE ~~AGEMENT PROGRAM 
AND THE NATIONAL ESTUARY PROGRAM 

GOAts Of THE TWO PROGRAMS 

The Coastal Zone Management Act (CZMA) was enacted by 
Congress to create a comprehensive management umbrella for the 
beneficial use, protection, and development of the resources of 
the nation's coastal zone. Coastal management was conceived as 
a voluntary program that States would undertake in partnership 
with the Federal government. To achieve comprehensive management 
of coastal resources, States wishing to participate were 
required to develop programs that addressed protection of coastal 
development in coastal areas to avoid loss of life and property, 
priority consideration of water dependent uses, improved access 
to and enjoyment of the coastal zone, conservation and management 
of living marine resources, and increased coordination of 
governmental activities. Wetlands and water quality in estuaries 
are important elements of State coastal management progracs. 

States are required to weigh the concerns of different 
levels of government, various interest groups, and the general 
public in both the development and implementation of coastal 
management programs. There are 29 approved State CZM programs. 
Coastal zone programs encompass, through the application of 
program policies, interagency and Federal coordination and a 
wide range of management issues throughout the State's entire 
coastal zone. 

The National Estuary Program (NEPJ was established in the 
Water Quality Act of 1987 to develop and implement plans to 
protect the integrity of nationally significant estuaries 
threatened by p~llution, development or overuse. In some 
estuaries, the water pollution control requirements have been 
shown to be inadequate to protect the environment from 
degradation. The main direction of the NEP is to strengthen 
these requirements. 

Some nationally significant estuaries will be selected for 
inclusion in the program. In the estuaries selected, the 
participants of a Management conference are responsible for 
defining the environmental problems, investigating and 
determining the causes of system-wide problems, and developing 
and implem~nting plans of action to address the problems. 
Sources of point and non-point pollution are the focus, although 
the management of living resources, water resources, and land use 
in the watershed may also be identified causes of some 
environmental problems. 

The conference membership consists of representatives of 
EPA, ~ affected State and foreign nation, international, 
interstate, or regional agencies, each interested Federal agency, 
local governments, affected industries, public and private 
educational institutions, and the general public. 



II. A MUTUAL GOAL 

Although the CZMA is broader in scope, both the NEP and cz~~ 
are focused on the protection ot coastal resources and share a 
common environmental goal; to maintain and enhance or protect the 
health of the nation's coastal resources. In achieving this goal 
both EPA's and NOAA's programs seek to ensure that population 
grovth and corresponding development occurs in an environmentally 
sound manner. 

III. PQINIS OF INIERSECI OF: NEP AND CZM 

IV. 

~ NEP and CZM are dependent on the political ~ill 
and institutions ot State and local government to take 
action. These Federal programs depend on the 
establishment and implementation of effective programs 
through State and local government. 

Both NEP and CZM have a strong orientation for public 
education, awareness and involvement. 

~ NEP and CZM programs require the development of 
comprehensive plans but also have a strong action 
orientation. 

~ NEP and CZM are designed to comprehensively 
address pollution abatement, living resources, and 
land and water resource management. 

TOOLS 

There are several distinct tools available within the two 
programs to integrate these programs and work toward the same 
environmental goal: 

A NEP Management Conference is convened under Section 
320 of the Clean Water Act to provide a forum for 
consensus building and problem solving. 

A NtP Comprehensive Conservation and Management Plan 
(CCMP) is developed by the Management conference. The 
plan specifies goals and objectives tor restoring and 
maintaining the estuary, and identifies actions, 
schedules and resources to meet the goals. 

A Special Area Management Plan is developed by CZM 
States which create a comprehensive program providing 
special protection tor a designated geographic area. 

A CZM Section 312 evaluation is a biennial review of a 
CZM program which recommends future actions. 

Section 307CclCll of the CZMA requires Federal agencies 
conducting or supporting activities directly affecting 



v. 

the coastal zone to do so in a manner which is 
consistent, to the maximum extent practicable, with 
Federally-~pproved State coastal zone management 
programs. 

A CZM implementation grant is made to States with 
approved CZMPs requiring "sigoi!icant improvements" 
ensured in part by Section 312 evaluations. 

A CZM Section 309 grant is a competitive grant to 
States to integrate coastal programs and solve problems 
in Coastal Zones a!!ecting more than one State. 

EPA/NOAA CONCEPIS TO IHTEGBATION OF ijEPs hND CZMPs 

To the extent pe~itted by law, States will be required to 
submit CCMPs developed under the NEP tor incorporation into 
approved State CZM programs a!ter approval by the 
Governor(s) and the EPA Administrator. CZMA Section 312 
biennial evaluations will be used to ensure compliance. 

CZMA Section 312 biennial evaluations will stress activities 
identified by Management Conferences convened under the NEP, 
including activities outlined in a CCMP, or activities to 
support the overall objectives of the national. demonstration 
program as defined under the NEP. As appropriate, an EPA 
representative would be invited to participate on the 
evaluations. 

CZM guidance governing the allocation o! Section 309 grants 
tor interstate coastal waters will give priority 
consideration to interstate estuaries and seek opportunities 
to coordinate activities where Management Conferences have 
been convened under the NEP. 

NOAA will provide scientific support and technical 
assistance to EPA tor the development o! national guidance 
on the management ot pollution abatement and control 
programs to better address the survival and health o! living 
estuarine and marine resources. 

CCMPs developed under the NEP will voluntarily, as a matter 
ot policy, be submitted for review under the Federal 
consistency provisions of Section 307(c)(l) of the Coastal 
Zone Management Act of 1972, as amended. 
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NEP ~idance and;or re~lations will provide that CCMPs 
should be incorporated into approved CZMPs and will stress 
the use of existing CZMA tools, including the designation of 
areas of special concern and public participation and 
education programs, for implementation activities identified 
by the Management Conference. 

Decision criteria for the selection of new estuaries for the 
National Estuary Program will include the existence of 
federally approved CZMPs. 

In order to facilitate the development of CCMPs such that 
they are consistent, to the maximum extent practicable with 
the state CZMPs, NEP guidance and;or re~lations will 
require a state coastal zone management liaison to 
participate on the management committee of the conferences 
convened pursuant to the NEP and in the development of the 
CCMP. 

EPA/ NOAh Joint Activities 

VI. 

NOAA and EPA will j ointly sponsor a national workshop for 
estuary and coastal zone management program staff, 
headquarters, regional, and state participants, to further 
explore avenues and mechanisms for coordination between and 
integration of these programs at the national, regional and 
state level. 

NOAA and EPA will conduct, where appropriate, joint reviews 
of state programs to facilitate the coordination of the 
Management Conference with state CZM programs, sharing of 
information sources, and the use of existing CZM tools to 
solve problems. 

EPA/OMEP and NOAA/OCRM will establish a mechanism at the 
national level for coordination and oversight of individual 
estuary programs under the NEP and to ensure continued 
integration of the NEP and CZMP. 

SUMMABY AND CONCLQSIONS 

1. The National Estuary Program and coastal Zone 
Management Program are being coordinated between NOAA 
and EPA. 

2. The CZMA provides the broad umbrella for state 
management actions in the entire coastal zone; the NEP 
focuses on estuaries and supports the overall 
achievement of CZMA goals. 

J. NEP is a demonstration program to show how 
FederaljStatejloeal agencies can develop effective 
programs for dealing with environmental problems. 
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s. EPA guidance will require that a state coastal zone 
management liaison must be a member of the NEP management 
committee. 

6. NOAA's guidance on Section 309 grants will be revised to 
reflect that priority consideration will be given to: 
a ) interstate estuaries where Management Conferences have been 
convened under the National Estuary program or; b ) i nterstate 
projects where the knowledge and experience learned under the NEP 
will be expanded to additional estuaries. 
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Sec . 319. Nonpoint Source Management Programs. 

!Sec. 319 add•d by PL 100-o) 

(a} State Asstssmtnt R~ports . 

(l) Cont~nts . ·· Tht GovPrnor of f!ac:h Statt shodl. ~far notict
and opportunity for public COIM!tnt, pu·pal't and submit to thf' 
Administrator for approv.-1. a repon vhich • · 

(A) identifies those navlt.•blt w,u.-rs within tht- Sl•t..
vhich. with01.1t additional action to contl'ol nonp<' int sovrC't"~ 

of pollution, cannot reasonab ly be ~xpected to attain or 
maintain applicable vater quality standards or the goals and 
rf'quirt~Pnts of th i s Act; 

(&) identifies those categories and subca tegorits of 
nonpoint sourc~s or. where appropriate, particular nonpoint 
sources which add significant pollution to each portion of 
the navigo1:ble waters identified under subparagraph {A) in 
amounts wh ich contribute to such port.ion not meeting such 
vattr quality standard s or such &oats and requireaents: 

(C) describes the process , including intergoverMtntal 
coordination and public participation , for i dentifying best 
management practices and f!leasure s to control each category 
and subcategory of nonpoint sources 41nd . where appropriate . 
particular nonpoint sources idtntifi~d undtr subparagraph 
( 8 ) and to reduce. to the maxirt~ extent practicable-. th~ 
hvel of pollution usultin& from such category. 
subcategory. or source : and 

(0) identifies and describes State and local pror.ra111s for 
control ling pollution added from nonpoint sources to. and 
improving the quality of. each s uch portion of the navigablt 
waters . includin& but not limited to those programs which 
are receiving Federal assistance under subsections (h) and 
(!). 

(2) Information Used in Preparat ion . In developing the 
report required by this section. the State (A) aay rely upon 
infor111a.tion developed pursu.,nt to stet ions 208, 303(e), 304(0. 
30!>(b), and 314, and othtr information as appropriate. and (8) 
may utilize appropriate eleaaents of the waste treatment 
management plans developed pursuant to s~ctions 208(b) and 303, 
to the extent such elements are consistent with and fulfill the 
require~ents of this section . 

(b) State Man~gement Programs. 

(l) In Gene ral. ·· The Governor of each State, for that State 
or in eoCIIbination with adjacent States , shall, after notice and 
opportunity for public: c:oGftent, prepare and submtt co the 
Administrator for approval a aanagement program which such State 
proposes to i111plement in the flrst four fiscal years beginning 
after the dllte of sub111ission of such ~~;anagement progra.m for 
controllin& pollution added froo nonpoint s ources to the 
navi gable waters within the State and improving the quality of 
such waters . 

(2) Specific Contents . · · Each managee~ent pro&ram proposed for 
implementation under this subsection shall include each o! the 
following,: 

(A) An identification of the bes;t managtment pn.ctices and 
measures wh ich v ill bt undtrtaken to reduce pollutant 
lo•dings resulting from each category, subcategory . or 
particular nonpoint source designated under paragraph 



(1}(&). taking into •ccou1H thf impact of the practice on 
ground water q\l<'lity. 

(8) An idPntific.Hion of progr.:H;;S (including. as 
appropt'iate. nonregulato1:y or regulatory programs for 
enforcement, ttchnic.tl 8S$istancf', financial assistance , 
education. tra init"'f,. tfchnology transfer, and demonstration 
projects ) to ach hvt implementation of thf best man.agPtnent 
prac:tkt-.s by the categol'ies, subcllttgorifs . and partic ular 
nonpoint sources designated undtr .subparagraph (A). 

(C) A schedu l e contain ing anl"tual milestones for (1) 
util ization of the prograll irnplt>mentation mt>thods identified 
in subparagt.•aph (&). and (ii) i~r;plementation of the best 
man~gement practices identified in subparagraph (A) by the 
categories, subcategories, or particular nonpoint sources 
designated under paragraph ( 1)(8). Such schedule shall 
providt for utilization of the best fllln.1g•m• M· practices a:: 
the e~rlitst practicable date. 

(D) A certification of the attorney !.en~ral of the State or 
Stat~s (or the chief attorney of any State water pollution 
control agency whkh has independent legal counsel) that the 
la.ws of thf' Statf': or States, as the Cf!Se may be, provide 
•dtqulltf' authority to it~pl•mtnt such ~a3nage1aent program or . 
if there is not $\.tCh adtquat~ authority. a list of such 
addi tiona 1 autho r! ties as wi 11 be necessary to implement 
S\tCh m~ nagement prograta, A schedule and commitm-ent by the 
Statt or States to Sf'ek such additional author ities as 
expeditiously as practicable . 

(£) Sources of Federal and other ass istance and funding 
(othu· than assistance provided under subsections (h) and 
(i) wh ich wi ll be available in each of such fiscal years for 
supporting i mplementation of such practices and measur~s and 
th~ pu1.·poses for which such assistance will be used in each 
of such fiscal years. 

(F) An identification of Federal financial ass i stance 
programs and Federal developmP.nt projP.cts for which tht 
State will review indivi dual assistanct applications or 
development projects for their effect on wate1· quality 
pursuant to the procedures set forth in Executive Order 
12372 as in e ffect on Septembe1.' 17 . 1983, to determine 
whether such assistance applications or development projects 
would be consistent with the program prepared under this 
subsection; for rhf> purposes of this subparagraph, 
identification shall not b~ Hmited to the assistance 
programs or develop=ent projecu subject to Executive Order 
12372 but may includP any programs listed in the most recent 
C8talog of Federal Domestic Assistance which may have an 
effect on th~ purposes and objectives of the State ' s 
nonpoint source pollution mAnag~mfnt program . 




